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A defendant’s first appearance in court is usually a brief affair, 
but the decisions made there—on charges, pretrial release, 
and bail—carry consequences for his or her economic security, 

family stability, and of course, verdict and sentencing. For this reason, 
experts and advocates argue that counsel at first appearance (CAFA) 
is essential to effective legal representation, and over the last decade 
legal rulings have edged toward cementing CAFA as a 6th Amend-
ment right. But in many courts, defendants who cannot afford a 
private attorney, and have not yet been assigned a public defender, 
must face the bench alone. 

In 2013 the New York State Office of Indigent Legal Services (ILS) 
invited counties’ indigent defense organizations to apply for grants to 
implement CAFA programs, emphasizing that counties should tailor 
their plans to local conditions and needs.1 In 2014 the National 
Institute of Justice awarded research funding to the University at 
Albany, in partnership with ILS, to evaluate the implementation and 
impacts of six of those CAFA programs.2 These six programs focused 
primarily on the many rural and small-town courts where CAFA was 
not already common practice.

The CAFA evaluation project offers lessons about reform and 
research in these small courts. First, reforms designed with urban 

1   New York is one of 17 states in which indigent defense is primarily funded 
by county governments (The Constitution Project, 2017). 

2   The study is funded by National Institute of Justice award 2014-IJ-
CX-0027. The observations and conclusions expressed in this article are 
those of the authors, and do not reflect the official policy or position of the 
NIJ or the NYS Office of Indigent Legal Services. See Worden et al. 
(2017) and Worden et al. (Forthcoming) for more detailed examinations 
of this research.

courts in mind may not scale as expected onto smaller courts, and 
practitioners must be strategic in adapting them to their communities. 
Second, field research and data collection in these settings are 
resource-intensive undertakings, but researchers can capitalize on time 
spent in the field to better understand the distinctive dynamics of 
these courts. And third, as we conclude below, the work required to 
meet these challenges has the potential to improve both the delivery 
of legal services and the quality of evaluation research.

Policy Idealism and Local Realism:  
Justice in Upstate New York

“Upstate” New York is a region that New York City dwellers find 
mysterious, and that many outside the state don’t think about at all. 
Outside the NYC metropolitan area, stretching north to Canada, 
south to Pennsylvania, and east to New England, 50 counties 
comprise industrial cities and their suburbs, quaint college towns, 
Native American reservations, remote mountain villages, and farming 
communities. Most Upstate counties are politically red, and some are 
in economic decline. In short, the region represents the diverse 
tapestries of politics, economies, demographics, and geography that a 
social scientist would find in many states outside major cities,  
if a social scientist went looking for them.
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How is justice dispensed in Upstate? Each of Upstate’s 61 incorpo-
rated cities has a city court with elected judges who are members of 
the state bar. However, more than two-thirds of the Upstate popula-
tion lives outside these cities, in more than 1,000 towns and villages. 
In these jurisdictions, locally elected magistrates preside over 
misdemeanors as well as the preliminary stages of felonies in justice 
courts. They are usually referred to as “justices,” but they are not 
required to be licensed as lawyers and few of them are. 

Most of these courts are open only a few days a week (and some as 
seldom as twice a month), and many of their sessions are held in the 
evening. Outside scheduled sessions these courtrooms (which may 
share buildings with animal control, highway departments, and snow 
plow garages) do not have security personnel. Few of them have 
holding cells, and they are scattered over long geographic distances. 
Hence, when police officers make an arrest, they either instruct the 
arrestee to appear at the next regular court session for arraignment or, 
if that is weeks away or the case involves more serious charges, they 
call the local justice to schedule an off-hours arraignment. 

Arrestees who can contact an attorney may be represented at 
arraignment, but most defendants, of course, cannot afford legal fees. 
While many indigent defense programs staff arraignments in large 
city courts, where they were usually present for other business 
anyway, in the past few could routinely dispatch lawyers to justice 
court arraignments. As CAFA became a priority, state policymakers 
concluded that the solution to this problem was to allocate funding 
to ILS, which in turn would channel resources to local defense 
programs. Some programs used those resources to hire new attorneys 
or staff, and others provided stipends for assigned counsel attorneys 
to be on-call. 

But it became clear that these new programs could not be 
implemented without cooperation from other criminal justice actors. 
For example, some prosecutors, accustomed to phoning in bail 
recommendations at arraignments, argued that they also deserved 
grants to attend arraignments. Justices expressed concerns about 
waiting, possibly for hours, for defense lawyers to reach their courts. 
Those long waits worried law enforcement as well, because officers 
escorting arrestees, who might constitute most of the patrol on duty 
at a given time, were off the road until arraignments were completed. 
The prospect of waiting for a lawyer to make a 40-mile journey on 
secondary roads in a snowstorm was enough to give many pause. In 
the words of a town court clerk, the concern that arraignments 
would be held up by defense lawyers became “a logistical nightmare.” 

We discovered that these practical concerns were accompanied by 
philosophical considerations. After we presented our project at a 
county association’s monthly dinner meeting, several justices 
observed that they thought CAFA would make little difference in 
their courts, and they expressed concerns about its costs in rural 
jurisdictions with many competing needs. It became clear that they 
defined themselves as professionals whose knowledge of community 

history and local families was an asset that judges in large courts 
seldom had, and many felt that could adequately protect defendants’ 
rights and interests without attorneys.

But we would not want to overstate the negatives in these 
dynamics, for in all sites the CAFA programs were implemented as 
planned. Defense program administrators strategized to minimize 
the time needed to dispatch lawyers to arraignments; one even 
clocked the minutes needed by defenders to arrive at arraignments  
to offset concerns about delays. And many defenders voiced their 
respect for local justices, acknowledging that their support for CAFA 
could make or break the program. A magistrate who advocated for 
CAFA among his peers dismissed the lack of off-hours security in his 
courtroom, pointing to an iron ring embedded in the wall for 
restraining cuffed arrestees and to a desk drawer that held his sidearm. 
Among defense lawyers, while some complained about the stress of 
odd hours and weekend call-ins, most (though not all) believe their 
extra efforts helped their clients.

Adapting Research Design to Research Realities
It is often said that experiments are the gold standard for social 
science research. Increasingly we are also told that “big data”—large 
compilations of data from multiple sources—holds the answers to 
many of our questions. But these statements do not quite fit the type 
of multisite field research that we undertook. As researchers, we 
could not randomly assign defense counsel to a treatment group and 
withhold it from a control group without judges’ and lawyers’ (and, 
we suspect, ILS’s assent). Instead we relied on a pre-post strategy: In 
each site, we collected data on samples of cases that were arraigned 
before, and after, CAFA programs were initiated.

This common-sense adaptation is not without risks. What if during 
the course of data collection something happened that changed court 
practices, independent of CAFA? We realized that while we could not 
prevent history threats to internal validity, we could monitor them.  
So we compiled “histories of the present” for each county, cataloging 
archived documents, minutes from meetings, local media stories and 
editorials, and interviews with practitioners. We were reassured to find 
that in five sites no problematic events coincided with program 
implementation, so we feel reasonably confident that our final 
analyses will reflect the true effects of CAFA. In the sixth, however, 
data collection coincided with a prolonged and racially charged 
murder trial, the kidnapping of two children from their farmhouse, 
heavily publicized scandals in the district attorney’s office, and the 
exacerbation of a critical county budget deficit. Needless to say, we 
shall interpret the results from that site with caution.

Within each county, we gathered data on arraignment, bail, 
pretrial release, court appearances, verdicts, and sentences from 
defenders’ files, tailoring protocols to each site’s local records system. 
No two defense programs used identical record-keeping systems. 
Serendipitously, we began our work in the most “digitized” site, for 
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which a dedicated county IT expert trained us on a widely used case 
management system (CMS). Armed with that experience, the second 
and third authors cracked the codes in four additional counties that 
used variants of that CMS. In most of these sites, the CMS data was 
a point of departure for more detailed coding from lawyers’ paper 
case files. In the sixth site, case records were coded by hand from 
carbon copies of attorneys’ handwritten records, faxes from the judge 
to the program administrator, and a daily log of opened cases. Our 
objective was to create a complete event history for each case, and in 
this we were largely successful.

Our investment did not produce big data (though our samples 
support statistical analysis), but in trading off quantity for quality we 
got front-row seats to the adversarial process. In the most remote site 
(with the least access to broadband) we learned from hundreds of 
manila file folders that lawyers conducted plea negotiations via casual 
emails (sometimes peppered with colorful commentary on clients). 
Three counties away, we puzzled over lawyers’ references to exchang-
ing “equity letters”—a term that appears nowhere in the New York 
Penal Code. A friendly attorney explained that these were formal 
papers that conveyed plea bids and acceptances. Equally importantly, 
the days spent on-site became opportunities to talk with program 
staff and lawyers (whose curiosity about what we were doing drew 
them into the offices, hallways, and conference rooms where we 
worked). They invited us to attend court sessions, often supplying 
backstories on judges and prosecutors, and they drove us down 
country roads to visit remote justice courts. These “accidental 
ethnographies” provided invaluable context for understanding 
courthouses and communities. 

Concluding Thoughts
This brief description of the CAFA project recounts some of the 
challenges and rewards of field research. Most court research takes 
place in urban settings, where caseloads are large and record-keeping 
is computerized. But what we know about urban courts and reforms 
may not accurately describe rural jurisdictions. Over the course of (to 
date) 40 site visits (and 12,000 miles on our odometers), we 
observed firsthand the critical work that practitioners undertook to 
successfully implement their programs, and we also gained deeper 
understanding of the diverse organizational and political contexts in 
which these courts operate. As we have begun sharing preliminary 
results with these practitioners, we have found their insights and 
interpretations invaluable. As a postscript, we note that although the 
analyses and findings are not complete, our working relationships in 
three of these counties have already set the stage for potential 
expansion of research agendas, in directions suggested by defenders 
as well as other court actors, and we are optimistic about these 
partnerships going forward.
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