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Violence, Representation, and Responsibility
in Capital Trials: The View from the Juryt

AUSTIN SARAT*

"Let's do it. "I

-Gary Gilmore

"Let's get on with it. '2

-William Rehnquist

INTRODUCTION

Writing about the continuing place of the death penalty in the apparatus of
criminal justice in the United States, Justice Stevens once noted the essential
role of the jury in both administering and legitimizing that punishment. "If the
State wishes to execute a citizen," Stevens wrote, "it must persuade a jury of
his peers that death is an appropriate punishment for his offense."3

If the prosecutor cannot convince a jury that the defendant deserves to die,
there is an unjustifiable risk that the imposition of that punishment will not
reflect the community's sense of the defendant's "moral guilt." . . . Furman
and its progeny provide no warrant for-indeed do not tolerate-the
exclusion from the capital sentencing process of the jury and the critical
contribution only it can make toward linking the administration of capital
punishment to community values.4

By highlighting the jury's place in the administration of capital punishment,
Stevens called attention to a fact which is widely taken for granted but is
nonetheless quite remarkable, namely that ordinary citizens are regularly
enlisted as authorizing agents for the law's own lethal brand of violence. As
Haney, Sontag, and Costanzo put it, "Capital trials are unique in American
jurisprudence and, indeed, in human experience. Under no other circumstance
does a group of ordinary citizens calmly and rationally contemplate taking the
life of another, all the while acting under color of law."5 This kind of
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I. Bill Beecham, Let's Do It, L.A. TIMEs, Jan. 11, 1987, § 1, at 2, 12 (quoting Gary Gilmore
immediately prior to his execution).

2. Katherine Bishop, After Night of Court Battles, a California Execution, N.Y. TIMES, Apr. 22,
1992, at Al, A22 (quoting Chief Justice Rehnquist's plea to end delays in carrying out capital
punishment).

3. Spaziano v. Florida, 468 U.S. 447, 490 (1984) (Stevens, J., concurring in part and dissenting
in part).

4. Id. at 489-90.
5. Craig Haney et al., Deciding to Take a Life: Capital Juries, Sentencing Instructions, and the

Jurisprudence of Death, J. Soc. IssuEs, Summer 1994, at 149, 149.
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democratically administered death penalty is a reminder of a venerable yet
enduring problem in social life, namely the question of how people come to
participate in projects of violence, of how cultural inhibitions against the
infliction of pain can be turned into cultural support for such projects by
otherwise decent persons.6 In this Article, I investigate how jurors interpret
the discourse and representational practices surrounding capital trials, thus
lending themselves to the use of lethal violence.

In spite of the enthusiasm of persons as seemingly different as Gary
Gilmore and William Rehnquist, and the substantial public support which the
death penalty continues to garner,7 it is nonetheless unsettling that the United
States clings tenaciously to such a policy long after almost all other
democratic nations have abandoned it.' It is unsettling because the conscious,
deliberate taking of life as an instrument of state policy is always an evil, but
never more so than in a democracy. 9 "The death penalty," as Terry Aladjem
writes, "strains an unspoken premise of the democratic state"' 0 that may
variously be named respect for the equal moral worth or equal dignity of all
persons. Democratically administered capital punishment, punishment in
which citizens act in an official capacity to approve the deliberate killing of
other citizens, contradicts and diminishes the respect for the worth or dignity
of all persons that is the enlivening value of democratic politics. 2 In
addition, a death penalty that is democratically administered, a death penalty
that enlists citizens to do the work of dealing death to other citizens,
implicates us all as agents of law's violence.' 3

6. See generally HANNAH ARENDT, EICHMANN IN JERUSALEM: A REPORT ON THE BANALITY OF
EVIL (1963); STANLEY MILGRAM, OBEDIENCE TO AUTHORITY: AN EXPERIMENTAL VIEW (1974).

7. For an analysis of the nature and depth of public support for the death penalty, see William
Bowers, Capital Punishment and Contemporary Values: People's Misgivings and the Court's
Misperceptions, 27 LAW & Soc'Y REV. 157, 162 (1993); see also Phoebe C. Ellsworth & Samuel R.
Gross, Hardening of the Attitudes: Americans' Views on the Death Penalty, 50 J. Soc. ISSUES, Summer
1994, at 19, 19.

8. FRANKLIN E. ZIMRING & GORDON HAWKINS, CAPITAL PUNISHMENT AND THE AMERICAN

AGENDA 3-4 (1986).
9. Robert Burt has recently suggested that

[t]he retaliatory force justified by the criminal law ... has the same place in democratic
theory as majority rule. Each is a form of coercion and neither is legitimate as such. Criminal
law penalties and majority rule are both rough expedients, tolerably consistent with the
democratic equality principle only if all disputants (but most particularly, the dominant party)
see their application of defensive coercion as a limited way station working ultimately toward
the goal of a consensual relationship among acknowledged equals.

Robert A. Burt, Democracy, Equality, and the Death Penalty, in THE RULE OF LAW: NOMOS XXXVI
80, 89 (Ian Shapiro ed., 1994).

10. Terry Aladjem, Revenge and Consent: The Death Penalty and Lockean Principals of Democracy
2 (1990) (unpublished manuscript, on file with the Indiana Law Journal).

11. See A.I. Melden, Dignity, Worth, and Rights, in THE CONSTITUTION OF RIGHTS 29 (Michael
J. Meyer & William A. Parent eds., 1992); Jordan I. Paust, Human Dignity as a Constitutional Right:
A Jurisprudentially Based Inquiry into Criteria and Content, 27 HOw. L.J. 145, 150 (1984).

12. See Furman v. Georgia, 408 U.S. 238, 270 (1972) (Brennan, J., concurring); Hugo A. Bedau,
The Eighth Amendment, Human Dignity, and the Death Penalty, in THE CONSTITUTION OF RIGHTS,

supra note 11, at 145.
13. An execution, Wendy Lesser argues, is "a killing carried out in all our names, an act of the state

in which we by proxy participate, [and] it is also the only form of murder that directly implicates even
the witnesses, the bystanders." WENDY LESSER, PICTURES AT AN EXECUTION 4 (1993).
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Along with the right to make war, 4 the death penalty is the ultimate
measure of sovereignty and the ultimate test of political power. "Political
power," John Locke wrote, ". . .[is] a right of making laws with penalties of
death . . . . , Others note that "the state's power deliberately to destroy
innocuous (though guilty) life is a manifestation of the hidden wish that the
state be allowed to do anything it pleases with life.' ' 6

The right to dispose of human life through sovereign acts was traditionally
thought to be a direct extension of the personal power of kings. 7 With the
transition from monarchical to democratic regimes, some theorists argued that
the maintenance of capital punishment was essential to the demonstration that
sovereignty could reside in the people. For such theorists, if the sovereignty
of the people was to be genuine, it had to mimic the sovereign power and
prerogatives of monarchy. Rather than seeing the true task of democracy as
the transformation of sovereignty and its prerogatives in the hope of
reconciling them with a commitment to respecting the dignity of all persons,
the death penalty was miraculously transformed from an instrument of
political terror used by "them" against "us," to "our" instrument wielded
consensually by some of us against others.'8 Thus, punishment became a key
to understanding modem mechanisms of consent. 9

And if the death penalty is, on this account, the ultimate measure of popular
sovereignty, capital trials are the moment when that sovereignty is most
vividly on display.2" Indeed, capital trials have displaced execution itself as
the venue for the display of sovereignty, since "[p]unishment ... [by means
of the death penalty has] become the most hidden part of the penal pro-
cess." 21 As Foucault argues:

This has several consequences: [punishmentj leaves the domain of more or
less everyday perception and enters that of abstract consciousness; its
effectiveness is seen as resulting from its inevitability, not from its visible
intensity; it is the certainty of being punished and not the horrifying
spectacle of public punishment that must discourage crime .... As a
result, justice no longer takes public responsibility for the violence that is
bound up with its practice.22

14. See Elaine Scarry, The Declaration of War: Constitutional and Unconstitutional Violence, in
LAw's VIOLENCE (Austin Sarat & Thomas R. Kearns eds., 1992).

15. JOHN LOCKE, THE SECOND TREATISE OF GOVERNMENT 4 (Thomas P. Peardon ed., Bobbs-
Merrill Co. 1952) (1690).

16. GEORGE KATEB, THE INNER OCEAN: INDIVIDUALISM AND DEMOCRATIC CULTURE 192 (William
Connolly ed., 1992).

17. MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 47-48 (Alan Sheridan
trans., 1977).

18. See LOCKE, supra note 15, at 8.
19. Aladjem, supra note 10, at 2; see also THOMAS L. DUMM, DEMOCRACY AND PUNISHMENT:

DISCIPLINARY ORIGINS OF THE UNITED STATES 6 (1987) (suggesting that the American system of self-
rule paved the way for individuals to realize and internalize liberal and democratic values).

20. See Haney et al., supra note 5, at 149 ("Under no other circumstance does a group of ordinary
citizens calmly and rationally contemplate taking the life of another, all the while acting under color of
law."). On the significance of capital trials in general, see Austin Sarat, Speaking of Death: Narratives
of Violence in Capital Trials, 27 LAW & SOc'Y REV. 19, 20 (1993).

21. FOUCAULT, supra note 17, at 9.
22. Id.
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But "justice" (meaning "law") cannot completely or fully sever its responsi-
bility for violence.

One particularly striking recent example, the much-publicized execution of
Robert Alton Harris, is a telling reminder of the continuing linkage of law and
violence. During the twelve-hour period immediately preceding Harris'
execution, no less than four separate stays were issued by the Ninth Circuit
Court of Appeals.23 Ultimately, in an exasperated and unusually dramatic
expression of Chief Justice Rehnquist's aphoristic response to the seemingly
endless appeals in capital cases-"Let's get on with it"2 4-the Supreme
Court took the virtually unprecedented (and seemingly illegal) step of ordering
that "[n]o further stays .. . shall be entered . . . except upon order of this
Court. ' ' 25 With this order, the Court put a stop to the talk and took upon
itself the responsibility for Harris' execution.

In contrast with Foucault's premise, seldom has the law's own role as a
doer of death been so visible. Yet, just as the law's role was rendered
unusually visible, Harris' death was, as Foucault would have it, rendered
invisible. His execution was carried out, as is the modem custom, behind
penitentiary walls, beyond public view.2 6 In this way the penalty of death is
linked to the privilege of viewing.27

23. Bishop, supra note 2, at Al. A tangled maze of last minute legal maneuvers preceded Harris'
death in California's gas chamber. Harris was the 169th person to be executed in the United States since
the Supreme Court restored capital punishment in 1976. As with many previous executions, the hope
for clemency or the possibility of a stay of execution was pursued until the last minute. Id.; see also
Evan Caminker & Erwin Chemerinsky, The Lawless Execution of Robert Alton Harris, 102 YALE L.J.
225 (1992) (describing the events leading up to Harris' execution and critiquing the Ninth Circuit and
Supreme Court responses to the case); Stephen Reinhardt, The Supreme Court, the Death Penalty, and
the Harris Case, 102 YALE L.J. 205 (1992) (critiquing the manner in which the American legal system
functioned in the case).

24. Bishop, supra note 2, at A22.
25. Vasquez v. Harris, 112 S. Ct. 1713, 1714 (1992). The Court scolded Harris' lawyers for

"abusive delay which has been compounded by last minute attempts to manipulate the judicial process."
Bishop, supra note 2, at A22. In so doing, the Court portrayed law as the victim of Harris and his
manipulative lawyers, thus displacing Harris from his position as the soon-to-be victim of law.
Defending the virtue of law required an assertion of the Court's supremacy against both the vexatious
sympathies of other courts and the efforts of Harris and his lawyers to keep alive a dialogue about death.
For a discussion of the role of lawyers in the death penalty process, see generally Austin Sarat, Between
(The Presence of) Violence and (The Possibility of) Justice: Lawyering Against Capital Punishment (Jan.
1995) (unpublished manuscript, on file with the Indiana Law Journal).

26. "In a last macabre twist, the A.C.L.U., which opposes capital punishment in all cases, received
last-minute permission ... to videotape [Harris'] execution." Bishop, supra note 2, at A22. See
generally Jeff I. Richards & R. Bruce Easter, Televising Executions: The High-Tech Alternative to Public
Hangings, 40 UCLA L. REv. 381 (1992) (noting the lack of television coverage of Harris' execution
and presenting a constitutional rationale for allowing such coverage).

27. While executions must be witnessed to be lawful, witnessing is carefully monitored. Who will
be allowed to see what is for most of us unseeable is an important question in every execution. See
ROBERT JoHNsoN, DEATH WORK: A STUDY OF THE MODERN EXECUTION PROCESS 102-04 (1990).
Thus, capital punishment is a hidden reality; what we know about the way law carries out the death
penalty comes in the most highly mediated way as a rumor, a report, an account of the voiceless
expression of the body of the condemned. "According to several witnesses, Mr. Harris appeared to lose
consciousness after about one and one-half minutes, although his body continued a series of convulsions
and his head jerked backward several times." Bishop, supra note 2, at A22.
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Silencing the condemned and limiting the visibility of lawfully imposed
death is part of the modem bureaucratization of capital punishment,2 8 and
part of the strategy for transforming execution from an arousing public
spectacle of vengeance to a soothing matter of mere administration.29 In
Foucault's words, it was "as if this rite that 'concluded the crime' was
suspected of being in some undesirable way linked with it. It was as if the
punishment was thought to equal, if not to exceed, in savagery the crime itself
S.. to make the executioner resemble a criminal, [and] judges murderers
*. -"30 The ferocity of death at the hands of the law as well as its premedi-
tated quality arouse anxiety and fear; they suggest that law's violence bears
substantial traces of the violence it is designed to deter and punish.3' The
bloodletting signaled by executions strains against, and ultimately disrupts, all
efforts to normalize or routinize them and cloak them in secrecy.

While execution itself is effectively hidden from public view, the spectacle
of law's dealings in death is (re)located and made visible in capital trials.32

The formality, complexity, and ritual of capital trials displace, at least
symbolically and analogically, execution itself as the site of law's violent
majesty. Such trials provide one striking example of what Robert Cover called
the "field of pain and death" 33 in which law acts. While their formality,
complexity, and ritual seek to allay the fear of law's violence by exemplifying
the way in which law differs from mere slaughter, in capital trials the
violence of law is inscribed in struggles to put violence into discourse and to
control its discursive representation.34 In capital trials, the focus is on the
case rather than the body of the "condemned. 35

28. The association of law and violence, though rendered invisible in the bureaucratization of capital
punishment, is sometimes made visible elsewhere, for example, in the use of lethal force by police.
Moreover, as Jacques Derrida observes, this relationship is present in the ease and comfort with which
Americans speak about enforcing the law:

"[E]nforceability," is not an exterior or secondary possibility that may or may not be added as
a supplement to law.... The word "enforceability" reminds us that there is no such thing as
law (droit) that doesn't imply in itself, apriori,. . . the possibility of being "enforced," applied
by force. There are, to be sure, laws that are not enforced, but there is no law without
enforceability, and no applicability or enforceability of the law without force, whether this
force be direct or indirect, physical or symbolic ....

Jacques Derrida, Force of Law: The "Mystical Foundation of Authority", 11 CARDOZO L. REv. 921,
925-27 (1990) (emphasis in original).

29. See FOUCAULT, supra note 17, at 7-17.
30. Id. at9.
31. Cf. Thomas L. Dumm, Fear of Law, in 10 STUDIES IN LAW, POLITICS AND Socimn' 29,44-49

(Susan S. Silbey & Austin Sarat eds., 1990). As Dumm puts it,
In the face of the law that makes people persons, people need to fear. Yet people also need law
to protect them .... Hence fear is a political value that is valuable because it is critical of
value, a way of establishing difference that enables uncertainty in the face of danger.

Id. at 54.
32. Sarat, supra note 20, at 51-55.
33. Robert M. Cover, Violence and the Word, 95 YALE L.J. 1601, 1601 (1986).
34. Sarat, supra note 20, at 51-55.
35. Foucault suggests that "publicity has shifted to the trial, and to the sentence; the execution itself

is like an additional shame that justice is ashamed to impose on the condemned man." FOUCAULT, supra
note 17, at 9.
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As a result, the Supreme Court has invested enormous effort in regulating
the conduct of capital trials, insisting almost two decades ago that because
"death is different,"36 capital trials must be conducted according to proce-
dures designed to insure their special reliability. 7 In these procedures, the
jury plays a special role.31 It provides the mechanism through which the
death penalty is made an instrument of popular sovereignty,3 9 and through
which citizens are enlisted to authorize the ferocious, life-ending violence of
law. The jury performs the complex deed of differentiating the violence of
law from the violence to which law is opposed." The jury's decision to
impose a death sentence expresses public condemnation for the violence that
exists just beyond law's boundary while simultaneously muting the violence
of law, shading and toning it down, and rendering it acceptable, thus making
the act of the executioner a kind of violence which can be approved and
rationally dispensed.41 In capital trials, these two gestures co-exist, but their
co-existence is always an uneasy one.

I. CAPITAL TRIALS AND LAW'S VIOLENCE

The uneasy linkage between law and violence is widely recognized, yet the
ways in which law manages to "work its lethal will, to impose pain and death
while remaining aloof and unstained by the deeds themselves, is still an
unexplored and hardly noticed mystery in the life of the law."42 As pervasive
as the relationship of law and violence is, it is, nonetheless, difficult to speak
about that relationship, or to know precisely what one is talking about when
one speaks about law's violence.43 This difficulty arises because law is

36. Woodson v. North Carolina, 428 U.S. 280, 303-04 (1976) (joint opinion of Stewart, Powell, and
Stevens, JJ.) ("[D]eath is a punishment different from all other sanctions in kind rather than degree.");
see also Margaret J. Radin, Cruel Punishment and Super Due Process for Death, in PUNISHMENT AND
REHABILITATION (Jeffrie G. Murphy ed., 1985).

37. Recent Supreme Court decisions have retreated significantly from this effort. See, e.g., Walton
v. Arizona, 497 U.S. 639 (1990); Blystone v. Pennsylvania, 494 U.S. 299 (1990).

38. In Witherspoon v. Illinois, the Supreme Court held that the basic question of whether the death
penalty is excessive in any particular crime must be answered by the decision-maker who is best able
to "express the conscience of the community on the ultimate question of life or death." 391 U.S. 510,
519 (1968). But see Spaziano v. Florida, 468 U.S. 447, 449 (1984) (holding that "there is no
constitutional requirement that the jury's recommendation... be final").

39. As Tocqueville put it, "The institution of the jury... invests the people.., with the direction
of society." ALEXIS DE TOCQUEVILLE, 1 DEMOCRACY IN AMERICA 361 (Henry Reeve trans., 6th ed.
1876) (1835).

40. Some philosophers, of course, suggest that there is no difference between capital punishment
and murder. See Albert Camus, Reflexions sur la Guillotine [Reflections on the Guillotine], in
RtFLEXIONS SUR LA PEINE CAPITALE 123, 126 (1957).

41. "[T]he decision of whether or not someone should live or die is... a normative question for
which there are not necessarily widely shared nor even easily accessible norms. Here is where the jury's
role as the conscience of the community is raised (or lowered) to its most basic level." Haney et al.,
supra note 5, at 155 (emphasis in original).

42. Austin Sarat & Thomas R. Kearns, A Journey Through Forgetting: Toward a Jurisprudence of
Violence, in THE FATE oF LAW 209, 211 (Austin Sarat & Thomas R. Keams eds., 1991).

43. As Ronald Dworkin argues,
Day in and day out we send people to jail, or take money away from them, or make them do
things they.do not want to do, under coercion of force, and we justify all this by speaking of
such persons as having broken the law or having failed to meet their legal obligations ....
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