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Cross-Overs-Capital Jurors Who Change Their
Minds About the Punishment: A Litmus Test for

Sentencing Guidelines

MARLA SANDYS*

INTRODUCTION

There is perhaps no task more daunting for members of our society than to
decide whether a person deserves to live or die. This is exactly the decision
that courts in most states ask of jurors who serve on capital cases. The

experience of being a capital juror is emotionally upsetting.' This fact
suggests that capital jurors take their task very seriously, a suggestion that is
supported by interviews with them. There is a distinction, however, between
taking a task seriously and following the law.

Although death penalty laws differ somewhat by state, all such laws fall
under the general rubric of "guided discretion statutes." This Article focuses
on capital jurors' personal accounts of how they reached their sentencing
decisions, and whether these accounts are consistent with the requirements of
guided discretion statutes. Part I explains the provisions of guided discretion
statutes. The Kentucky component of the Capital Jury Project ("CJP"), which
is the basis of the information presented in this Article, is discussed in Part

II. Specifically, Part II presents a general description of the methodology of
the Kentucky component-how cases and jurors were selected for inclusion
in the study-as well as the results of the study. Part II also discusses the
sentencing decisions of juries which included at least one "cross-over
juror"-a juror whose penalty preference crossed over from death to life, or
vice versa, during the time between the end of the guilt phase of the trial and
the end of the penalty phase of the trial . This Article concludes with a

* Assistant Professor of Criminal Justice, Indiana University-Bloomington. The Author thanks
Jennie Long, Amy Kilburg, Craig Laker, Henry Lemer, Lisa Morgan, Susan Pritchard, Jeff Sherr, Robert
Stoner, David Taylor, Bonnie Vesely, Cheryl Weaver, and Robert Wingate for their assistance in
conducting the juror interviews; the jurors who told their stories; and William Bowers for his comments
on earlier drafts of this Article.

Portions of this Article were presented at the annual meeting of the American Society of Criminology
in October, 1993, in Phoenix, Arizona, and at the annual meeting of the Law and Society Association
in June, 1994, in Phoenix, Arizona.

1. See Leigh B. Bienen, Helping Jurors Out: Post-Verdict Debriefing for Jurors in Emotionally
Disturbing Trials, 68 IND. L.J. 1333, 1338 (1993); Marla Sandys, The Life or Death Decisions of
Capital Jurors: Preliminary Findings from Kentucky 4 (paper presented at the annual meeting of the
American Society of Criminology in San Francisco, California) (November 22, 1991) (copy on file with
the Indiana Law Journal).

2. Sandys, supra note 1, at 4.
3. In contrast to a cross-over juror, a "constant juror" maintains his or her penalty preference

throughout the trial. In this Article, penalty-preference change is evaluated by comparing a juror's
reported penalty preference at the end of the guilt phase of the trial with the jury's final sentencing
decision. The terms "cross-over" and "constant" are borrowed from Lorelei Sontag, Deciding Death: A
Legal and Empirical Analysis of Penalty Phase Jury Instructions and Capital Decision-Making 147-48
(1990) (unpublished Ph.D. dissertation, University of California (Santa Cruz), reprinted by UMI
Dissertation Services).

1183HeinOnline -- 70 Ind. L.J. 1183 1994-1995



INDIANA LAW JOURNAL

discussion of the consistency between the requirements of guided discretion
statutes and the jurors' accounts of how they actually made their sentencing
decisions.

I. THE PROVISIONS OF GUIDED DISCRETION STATUTES

Until relatively recently, there were no laws to guide jurors in making their
sentencing decisions. This unbridled discretion led to the "arbitrary and
capricious" imposition of death sentences and the historic United States
Supreme Court decision in Furman v. Georgia4 that capital punishment, as
then applied, was unconstitutional. The necessary implication of the Furman
opinion was that capital statutes which curbed the arbitrary application of
capital sentencing would be found constitutional.5 The states responded
accordingly. Within some eighteen months after Furman, thirty states had
reinstated capital punishment. 6

These new death penalty laws followed one of two forms. Some states
proposed mandatory sentencing schemes under which all persons convicted of
certain capital offenses would automatically receive a death sentence.7 Other
states enacted guided discretion statutes whereby the sentencer (jury or judge)
is provided with a list of aggravating and mitigating circumstances that are
intended to guide the sentencing decision. The Supreme Court addressed the
constitutionality of these two new forms of death penalty laws in Gregg v.
Georgia' and its companion casesg-only the guided discretion statutes
passed constitutional muster."0 The Court's reason for denouncing the
mandatory capital sentencing schemes is revealing:

A process that accords no significance to relevant facets of the character
and record of the individual offender or the circumstances of the particular
offense excludes from consideration in fixing the ultimate punishment of
death the possibility of compassionate or mitigating factors stemming from
the diverse frailties of humankind. It treats all persons convicted of a

4. 408 U.S. 238 (1972) (per curiam).
5. See Gregg v. Georgia, 428 U.S. 153, 189 (1976) ("Furman mandates that where discretion is

afforded a sentencing body on a matter so grave as the determination of whether a human life should
be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of
wholly arbitrary and capricious action.").

6. WILLIAM J. BOWERS, LEGAL HOMICIDE: DEATH As PUNISHMENT IN AMERICA, 1864-1982, at
174 (1984).

7. For example, Indiana's mandatory statute, which-included nine capital offenses, provided that
"[w]hoever perpetrates any of the following acts is guilty of murder in the first degree and, on
conviction, shall be put to death." IND. CODE § 35-13-4-1 (1973) (repealed 1977). Examples of the
capital offenses included: the murder of a police officer, corrections employee, or a fireman acting in
the line of duty; murder in the course of a kidnapping or attempted kidnapping; a killing by a person
for hire, by a person lying in wait, by a person who with a prior murder conviction, or by a person
serving a life sentence. Id.

8. 428 U.S. 153 (1976).
9. Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976);

Jurek v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976).
10. The Florida and Texas statutes were upheld. See Jurek, 428 U.S. 262; Profflitt, 428 U.S. 242.

Death sentences under Louisiana's and North Carolina's mandatory statutes were reversed. See Roberts,
428 U.S. 325; Woodson, 428 U.S. 280.
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designated offense not as uniquely individual human beings, but as
members of a faceless, undifferentiated mass to be subjected to the blind
infliction of the penalty of death."

Thus, in rejecting mandatory sentencing schemes, the Court placed a premium
on individualized sentencing, which was thought to be achieved by guided
discretion statutes.' 2

Guided, individualized sentencing was deemed constitutional by the Court
based on the belief that such sentencing would respect the uniqueness of each
defendant while simultaneously reducing the arbitrariness of capital sentencing
which the Court found to exist under the statutes invalidated in Furman.3

The guided discretion statutes, although varying slightly from state to state,' 4

included three basic provisions, each noted and discussed by the Court in
Gregg. First, capital trials must be conducted as bifurcated proceedings. As
in all criminal cases, a jury in a capital case must first decide whether the
accused is guilty. If the jury finds the accused guilty of a capital crime, the
same jury then hears evidence of aggravating and mitigating circumstances to
determine the appropriate sentence. According to the majority opinion in
Gregg,

When a human life is at stake and when the jury must have information
prejudicial to the question of guilt but relevant to the question of penalty
in order to impose a rational sentence, a bifurcated system is more likely
to ensure elimination of the constitutional deficiencies identified in
Furman.'

5

Another provision of the guided discretion statutes that purportedly reduces
the arbitrariness of capital sentencing is the specification of aggravating and
mitigating factors to guide the jury's sentencing decision.16 The Gregg Court

11. Woodson, 428 U.S. at 304 (joint opinion of Stewart, Powell, and Stevens, JJ.).
12. The constitutionality of guided discretion statutes was not based on an evaluation of the actual

sentencing schemes then in effect. Instead, in an opinion announcing the judgment of the Court in
Gregg, Justice Stewart stated, "On theirface these procedures seem to satisfy the concerns of Furman."
Gregg, 428 U.S. at 198 (joint opinion of Stewart, Powell, and Stevens, JJ.) (emphasis added).
Subsequent research has not supported the Court's conjecture, as several post-Furman studies have
documented racial disparities in capital sentencing. See DAVID C. BALDUS ET AL., EQUAL JUSTICE AND
THE DEATH PENALTY: A LEGAL AND EMPIRICAL ANALYSIS 150-51, 179 (1990); SAMUEL R- GROSS &
ROBERT MAURO, DEATH AND DISCRIMINATION: RACIAL DIsPARrrIEs IN CAPITAL SENTENCING (1989);
BARRY NAKELL & KENNETH A. HARDY, THE ARBITRARINESS OF THE DEATH PENALTY 82-92 (1987);
William J. Bowers & Glenn L. Pierce, Arbitrariness and Discrimination Under Post-Furman Capital
Statutes, 26 CRIME & DELINQ. 563, 593-601 (1980); Raymond Paternoster, Prosecutorial Discretion in
Requesting the Death Penalty: The Case of Victim-Based Racial Discrimination, 18 LAW & SoC'Y REV.
437, 450-55 (1984).

13. These fundamentally conflicting goals-consistency in capital sentencing versus individualized
sentencing-ultimately led former Justice Harry Blackmun to declare that "the death penalty experiment
has failed." Callins v. Collins, 114 S. Ct. 1127, 1130 (1994) (mem.) (Blackmun, J., dissenting), denying
cert. to 998 F.2d 269 (5th Cir. 1993).

14. For a discussion ofthe various types of guided discretion statutes, see William J. Bowers, The
Capital Jury Project: Rationale, Design, and Preview of Early Findings, 70 IND. L.. 1043, 1045-50
(1995).

15. Gregg, 428 U.S. at 191-92.
16. Most state statutes list various aggravating and mitigating circumstances. For instance, having

a prior conviction for a capital offense or a history of assaultive criminal convictions, committing the
murder while engaged in the commission of other listed crimes, committing the murder for money or
anything of value, or murdering a prison employee while in prison constitute some of the aggravating

11851995]
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noted that "[w]hile such standards are by necessity somewhat general, they
do provide guidance to the sentencing authority and thereby reduce the
likelihood that it will impose a sentence that fairly can be called capricious
or arbitrary."' 7 In a somewhat contradictory statement, the Court also noted
that "while some jury discretion still exists, 'the discretion to be exercised is
controlled by clear and objective standards so as to produce non-discrimi-
natory application. "'18 Thus, even while reinstating capital punishment, the
Gregg Court appeared to be somewhat ambivalent about the ability of guided
discretion statutes to eliminate arbitrariness and discrimination in capital
sentencing. On the one hand, providing jurors with aggravating and mitigating
circumstances to consider when making their sentencing determination was
viewed as "general guidance." On the other hand, the aggravating and
mitigating circumstances were also interpreted as "clear and objective
standards," implying that they will provide jurors with definite, concrete
direction in reaching their sentencing decisions.

The final provision of guided discretion statutes is an automatic appeal of
all death sentences to the state's supreme court. The purpose of this appeal
is not merely to determine whether the sentence was lawfully imposed, but
rather to "determine whether [the death sentence] was imposed under the
influence of passion or prejudice, whether the evidence supports the jury's
finding of a statutory aggravating circumstance, and whether the sentence is
disproportionate compared to those sentences imposed in similar cases.""

The combination of these three provisions in guided discretion statutes was
thought to be sufficient to remedy the problems with capital sentencing noted
by the Court in Furman: "No longer should there be 'no meaningful basis for
distinguishing the few cases in which [the death penalty] is imposed from the
many cases in which it is not." '20 The remainder of this Article assesses how
two of these three provisions of guided discretion statutes-bifurcated
proceedings, and aggravating and mitigating circumstances-actually operate
in practice.

There can be no doubt that capital trials are conducted in two distinct
phases, consistent with the requirement of bifurcated proceedings. It also can

circumstances in Kentucky. KY. REv. STAT. ANN. § 532.025(2)(a)(1), (2), (4), (5) (Michie 1990). Under
Indiana's statute, aggravating factors include: committing the murder in the course of committing any
of ten other enumerated crimes, committing the murder by use of an unlawful explosive, hiring or being
hired by another to commit the murder, having a prior murder conviction, dismembering the victim, or
murdering a person less than 12 years of age. IND. CODE § 35-50-2-9(b)(1), (2), (4), (5), (7), (10), (11)
(Supp. 1994). Mitigating factors in Kentucky include having no significant criminal history, being under
the influence of extreme mental disturbance, believing that the killing was morally justified, committing
the act under duress or the domination of another, or committing the act while still a youth. KY. REV.
STAT. ANN. § 532.025(2)(b)(1), (2), (4), (6), (8) (Michie 1990). Indiana's statute lists as possible
mitigating factors: having no prior criminal history, being under the influence of an emotional or mental
disturbance at the time of the murder, acting as an accomplice with relatively minor participation,
lacking capacity to appreciate the criminality of the conduct, and being under 18 years of age at the time
of the murder. IND. CODE § 35-50-2-9(c)(1), (2), (4), (6), (7) (Supp. 1994).

17. Gregg, 428 U.S. at 193-95 (emphasis added).
18. Id. at 197-98 (emphasis added) (quoting Coley v. State, 204 S.E.2d 612, 615 (Ga. 1974)).
19. Id. at 198.
20. Id. at 198 (quoting Furman v. Georgia, 408 U.S. 238, 313 (1972) (White, J., concurring)).
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be assumed, for purposes of this analysis, that courts abide by the appropriate
evidentiary rules in the majority of cases so that "information prejudicial to
the question of guilt but relevant to the question of penalty"'" is not
presented at the guilt phase of the trial. Neither of these practices, however,
can ensure that jurors, either individually or collectively, necessarily wait until
the end of the sentencing phase to reach their decisions as to the appropriate
sentence. It may be the case that, in the minds of capital jurors, guilt and
sentencing decisions go hand-in-hand. If this hypothesis is true, then
bifurcated proceedings fail to eliminate the problem of unitary trial systems-
the lack of an individualized, particularized sentencing decision in capital
cases-which was a primary concern of the Gregg Court.22

The role aggravating and mitigating factors play in a juror's sentencing
decision also remains unclear. In affirming Georgia's guided discretion
statute, the Gregg Court contended that a jury's consideration of aggravating
and mitigating factors would successfully remedy the arbitrary capital
sentencing which existed under pre-Furman statutes:

The new Georgia sentencing procedures ... focus the jury's attention on
the particularized nature of the crime and the particularized characteristics
of the individual defendant. While the jury is permitted to consider any
aggravating or mitigating circumstances, it must find and identify at least
one statutory aggravating factor before it may impose a penalty of death.
In this way the jury's discretion is channeled. No longer can a jury
wantonly and freakishly impose the death sentence; it is always circum-
scribed by the legislative guidelines.23

The question remains, of course, whether the sentencing decisions of capital
jurors are in fact guided by a careful consideration of the aggravating and
mitigating circumstances set forth in guided discretion statutes. One strategic
way to address this question is to study capital jurors who change their
penalty preference over the course of the trial. Stated differently, are statutory
aggravating and mitigating circumstances the reason that jurors change their
minds about the appropriate sentence?

According to the doctrine advanced in Gregg, aggravating and mitigating
circumstances should be the reason for capital jurors' sentencing decisions.
Therefore, jurors who cross over from supporting a death sentence to voting
for a life sentence should do so because of the mitigating circumstances
presented during the penalty phase of the trial. Similarly, the persuasiveness
of the aggravating circumstances argued during the penalty lphase should be
the reason jurors who initially endorse a life sentence cross over and vote to
impose a death sentence.

21. Id. at 191.
22. Id. at 196-98.
23. Id. at 206-07.
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II. THE KENTUCKY COMPONENT OF THE CAPITAL JURY PROJECT

Interviews conducted with jurors as part of the CJP provide useful
information related to two of the three provisions of guided discretion
statutes. First, the interviews contained a series of questions designed to
assess whether bifurcated proceedings are effective in separating capital
jurors' guilt and penalty decisions. Then, based on responses to these
questions, a sub-sample of jurors-those whose penalty preferences changed
(i.e., cross-overs)-were subject to further analysis. The remainder of this
Article explores the sentencing decisions of juries on which at least one cross-
over juror served, using the jurors' own words to describe how they reached
their decisions.

Information from all jurors interviewed in these cases is presented to
evaluate whether aggravating and mitigating circumstances do in fact guide
capital jurors' sentencing decisions in the manner intended by the Gregg
Court. Interviews with constant jurors are included, not only because they
contribute to our understanding of the importance of aggravating and
mitigating circumstances in capital jurors' sentencing decisions, but also
because they provide a unique perspective on how other members of the jury
perceive cross-overs. Moreover, interviews with both cross-overs and constant
jurors from the same jury provide a glimpse of the sociometric processes that
steer a jury to unanimity.

A. Methodology

The CJP is a consortium of university faculty members, representing a
variety of disciplines and geographic regions of this country, who use the
same core instrument when interviewing jurors who served on capital
cases.24 One of the goals of the CJP is to have the decision-makers-the
jurors themselves-describe their experiences. The CJP devotes particular
attention to the sentencing decisions of the jurors: Do capital jurors arriye at
their sentencing decisions in the manner envisioned by guided discretion
statutes? .

Kentucky was one of the original eight states included in the CJP because
it provided an example of a threshold statute that employs a traditional
definition of capital murder,25 and because of its geographic location.2 6 This
Part describes the method by which the cases and jurors in Kentucky were
selected for this study. This Part also presents the results pertaining to
bifurcated proceedings and the stories of the juries on which cross-overs
served. Finally, this Part presents some tentative conclusions that can be
drawn from this data.

24. For an in-depth description of the CJP, its goals, and its general methodology, see Bowers,
supra note 14.

25. "Threshold" guided discretion statutes and the "traditional definition of capital murder" are
concepts described more fully in id. at 1046-50.

26. See id. at 1077-79.
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