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Discretion in Capital Sentencing Instructions:
Guided or Misguided?

JAMES LUGINBUHL*

JULIE HowE**

INTRODUCTION

The role of the jury in a criminal trial is to determine the facts from the
evidence and then to apply the law to those facts. The applicable law is given
to the jurors through instructions from the judge prior to the jury's delibera-
tions. Judicial instructions, therefore, play a crucial role in the outcome of a
trial. Nowhere is this role more important than in the sentencing phase of a
capital trial, the point at which the jury has in its hands the ultimate moral
decision: whether a defendant will live or die. Capital sentencing instructions
also play a critical role in mitigating the unbridled juror discretion in capital
sentencing that was at issue in Furman v. Georgia.' In Furman, the United
States Supreme Court declared the death penalty unconstitutional because of
its potentially capricious application.2

The decision whether or not to take a life is intensely difficult for a jury,
and capital sentencing instructions presumably should aid the jury by
providing guidance:

[C]apital jurors are much more at the mercy of their instructions than jurors
in other kinds of cases. They depend upon these instructions to tell them
how to comprehend the decision before them, to focus them collectively on
what is important, guide them as a group about which theories to use,
which factors to take into account, and how to reach a consensus about this
uniquely personal and deeply moral decision?

Given the potentially dire consequences if capital sentencing instructions are
misunderstood by jurors, one would assume that considerable attention has
been devoted to framing these instructions in a way that jurors can under-
stand. Furthermore, one would assume that attempts have been made by the
legal system to determine whether jurors, in fact, do understand the capital
sentencing instructions to which they are exposed. The data to be reported
here, however, suggest that this is not the case.

Our data are derived from intensive interviews with eighty-three jurors who
served in capital trials in North Carolina between 1990 and 1994. The fifty-
two females and thirty-one males served in a total of twenty-six capital
murder trials. Seventy-nine of the eighty-three jurors served in eleven matched

* Associate Professor, Department of Psychology, North Carolina State University.
** Ph.D. Candidate in Psychology, North Carolina State University.
1. 408 U.S. 238 (1972) (per curiam).
2. See id. at 310 (Stewart, J., concurring) ("[T]he Eighth and Fourteenth Amendments cannot

tolerate the infliction of a sentence of death under legal systems that permit this unique penalty to be
so wantonly and so freakishly imposed.").

3. Craig Haney et al., Deciding to Take a Life: Capital Juries, Sentencing Instructions, and the
Jurisprudence of Death, J. Soc. IssuEs, Summer 1994, at 149, 155.
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pairs of capital trials in the same or adjoining counties, with one trial ending
in a life sentence verdict and the other in a death penalty verdict. Both males
and females were divided almost evenly between life and death cases: fifteen
males served on life juries and sixteen on death juries, while twenty-seven
females served on life juries and twenty-two on death juries.' We interviewed
three jurors from nine of the trials and four jurors frgm the other thirteen
trials.

The interviews were conducted under the auspices of the Capital Jury
Project, a multi-state project funded by the National Science Foundation
which was aimed at gaining a greater understanding of the capital jury
experience.' The interviewers used a standard interview form of approxi-
mately fifty pages, and, on average, the interview lasted more than three and
one-half hours. The interviews delved into all facets of the juror's experience
in his or her capital trial.

I. CAPITAL SENTENCING CONCEPTS

Death penalty states employ a bifurcated trial which splits the trial process
into two distinct phases. Jurors first hear evidence regarding guilt or
innocence and render a verdict. If the defendant is found guilty of capital
murder, the trial moves to the second stage in which the jurors hear evidence
regarding aggravating and mitigating factors and then decide on the penalty.
The Capital Jury Project interviews explored the jurors' experiences during
both stages of the trial. This Article, however, focuses only on the jurors'
comprehension of the judicial instructions given to them in the second (or
penalty) stage-the stage at which the jurors decide on life or death for the
defendant. In North Carolina, the jury's decision at stage two of the trial is
binding on the judge,7 another factor which adds to the importance of jurors
understanding the law (as conveyed by the instructions) governing their life
or death decision.

During the penalty phase of a capital trial, North Carolina juries must make
a series of decisions before arriving at the final verdict of life or death. These
decisions include (a) whether aggravating factors (facts about the crime or the
defendant that argue for death) exist; (b) whether mitigating factors (facts
about the crime or the defendant that argue for life) exist; (c) whether the
mitigating factors are insufficient to outweigh the aggravating factors; and
(d) whether the aggravating factors, taking into account any mitigating factors,

4. The four remaining jurors served in four different trials. The interview process for these four
trials was initiated but was discontinued for various reasons. Coincidentally, all four of the trials ended
with a death penalty verdict, and all four jurors were women.

5. The overall project is under the direction of William Bowers of Northeastern University.
6. The United States Supreme Court established the bifurcated trial process in 'Gregg v. Georgia,

428 U.S. 153 (1976).
7. See N.C. GEN. STAT. § 15A-2000(b) (1994). While the jury's verdict is labeled in the statute

as merely a "sentence recommendation," the North Carolina Supreme Court has held that a trial court
does not have the power to overturn a death sentence recommended by a unanimous jury. Smith v.
State, 292 S.E.2d 264 (N.C. 1982)
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are sufficiently substantial to call for the death penalty.' The instructions
regarding these decisions are read by the judge from the pattern instructions
at the conclusion of the penalty phase evidence.9 Although jurors may have
been exposed to some aspects of the sentencing instructions during voir dire,
the conclusion of the penalty phase is the only time at which jurors will hear
the instructions in their entirety.

The capital sentencing instructions define various terms and describe
concepts and procedures that the jurors are expected to employ in their
deliberations. There are three particularly crucial concepts related to
aggravating and mitigating factors: (a) the domain from which aggravating
and mitigating factors may be selected; (b) the burden of proof required to
prove the existence of aggravating and mitigating factors; and (c) whether or
not unanimity is required to establish the existence of aggravating and
mitigating factors. It is imperative that jurors understand these concepts if
they are to render a legally correct decision as to life or death.

A. The Domain from Which Aggravating and Mitigating
Factors May Be Selected

The North Carolina General Assembly has established (as have most
legislatures in states with the death penalty)'0 a list of statutory aggravating
factors." The prosecution can only present evidence of these statutory
aggravating factors, and the jury can consider only those factors (if presented
by the prosecution) as potential aggravators. 2 The jury is prohibited from
considering other facts or evidence in aggravation.

By virtue of the Federal Constitution, however, the defense is not limited
in what it can present in mitigation, nor are the jurors limited as to what they
may consider in mitigation. 3 All evidence introduced at trial can be
considered in mitigation if a juror so chooses, provided the trial judge
determines that the evidence is relevant, and therefore admissible.

The consequences of jurors failing to understand these distinctions are
grave. For example, the failure of the jurors to understand that they may
consider any factors they desire in mitigation, not just those specifically
enumerated by the judge, could limit the weight given to mitigating evidence.
Conversely, if a significant number of jurors believe that they are allowed to

8. See N.C. GEN. STAT. § 15A-2000(b)-(c).
9. These instructions are located at N.C.P.I.-CRIM. § 150.10 (1993).

10. E.g., ALA. CODE § 13A-5-49 (1994); ARIz. REv. STAT. ANN. § 13-703 (1994); ARK. CODE
ANN. § 5-4-604 (Michie 1993); COLO. REV. STAT. ANN. § 16-11-103 (West 1994); FLA. STAT. ANN.
§ 921.141 (West 1985 & Supp. 1995); GA. CODE ANN. § 17-10-30 (1990); MISS. CODE ANN. § 99-19-
101 (1994); N.J. STAT. ANN. § 2C:11-3 (West 1994); S.D. CODIFIED LAWs ANN. § 23A-27A-1 (1994);
UTAH CODE ANN. § 76-5-202 (1994).

11. See N.C. GEN. STAT. § 15A-2000(e).
12. Id.
13. Lockett v. Ohio, 438 U.S. 586, 604 (1978) (holding that "the Eighth and Fourteenth

Amendments require that the sentencer... not be precluded from considering, as a mitigating factor,
any aspect of a defendant's character or record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death") (emphasis in original) (footnote omitted).
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consider any evidence of aggravation introduced at trial, the range of factors
they may use to justify a death sentence would be broadened. Expanding the
range of acceptable aggravating factors, while simultaneously narrowing the
range of acceptable mitigating factors, would appear to increase the odds of
the jury imposing the death penalty rather, than a life sentence.

B. Burden of Proof for Aggravating and Mitigating Factors

The prosecution must prove aggravating factors beyond a reasonable
doubt.14 The defense, however, must prove mitigating factors only to the
juror's satisfaction. 5 The defense is thus held to a less stringent standard of
proof for establishing the existence of mitigating factors than is the prosecu-
tion for establishing the existence of aggravating factors. In other words, the
law makes it easier to prove mitigation than to prove aggravation.

This is an extremely important point which the judicial instructions must
make clear to the jurors. The jurors must understand that the defense, in
asking for mercy, is not required to prove as much as the prosecution, which
is seeking death. As discussed in Part I.C below, the fact that the prosecution
and the defense bear different burdens of proof is not a concept with which
jurors are familiar. If the instructions do not emphasize this difference, many
jurors are unlikely to recognize it.

Do jurors understand this distinction? Do they comprehend that the
definition of proof for mitigating factors is different than it is for aggravating
factors? If they do not-particularly if jurors are prone to believe that
mitigating factors, like aggravating factors, must be proven beyond a
reasonable doubt-then the defense will be held to an unconstitutionally high
standard of proof, making it less likely that jurors will find the existence of
at least some mitigating factors. If this sort of misunderstanding were to
occur, the jurors might unconstitutionally sentence the defendant to death.

C. Unanimity Requirements for Aggravating and Mitigating Factors

Jurors must be unanimous in their finding of any aggravating factor.6 The
unanimity requirement does not apply to mitigating factors, however. In
McKoy v. North Carolina,7 and Mills v. Maryland," the Supreme Court
held that mitigating factors do not require unanimity-any juror who believes
that a mitigating factor exists may consider that factor in his or her final
decision on life or death. This is another way in which the law makes it easier

14. See id. at 604 n.12 ("Nothing in this opinion limits the traditional authority of a court to
exclude, as irrelevant, evidence not bearing on the defendant's character, prior record, or the
circumstances of his offense.").

15. N.C.P.I.-CRIM. § 150.10, at 27; see infra text accompanying note 22.
16. See N.C. GEN. STAT. § 15A-2000; State v. Kirkley, 302 S.E.2d 144, 157 (1983) (holding that

the "jury must unanimously find that an aggravating circumstance exists before that circumstance may
be considered by the jury in determining its sentence recommendation").

17. 494 U.S. 433 (1990).
18. 486 U.S. 367 (1988).
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for the defense to prove mitigation than it does for the state to prove
aggravation.

As with the issues discussed previously, it is necessary to determine
whether or not the instructions convey this crucial difference in the unanimity
requirements, and what consequences might follow if they do not. If, for
example, jurors believe that they must be unanimous in the decision about any
specific mitigating factor, individual jurors may very well fail to consider
mitigating factors that they would have considered had they been aware that
unanimity was not required. Such a misunderstanding would be in direct
violation of Mills and McKoy and, again, would seem to increase the
likelihood of a death sentence.

II. FINDINGS

The issues raised above were explored during interviews in which the
former capital jurors were asked a total of six questions. Three of the
questions related to aggravating factors and three related to mitigating factors.
The questions, along with the percentage and number of jurors giving each
response, are presented in Table 1.

TABLE 1
JUROR RESPONSES TO QUESTIONS ON AGGRAVATING

AND MITIGATING FACTORS

Aggravating Factors Percent Number

1. Among factors in favor of a death sentence,
could the jury consider:

a. any aggravating factor that made the
crime worse 48% 40

b. only a specific list of aggravating
factors mentioned by the judge 36%** 30

C. don't know/no answer 16% 13

2. For a factor in favor of a death sentence to
be considered, did it have to be:

a. proved beyond a reasonable doubt 68%** 56

b. proved by a preponderance of the
evidence 14% 12

c. proved only to a juror's personal satis-
faction 12% 10

1165

HeinOnline -- 70 Ind. L.J. 1165 1994-1995



INDIANA LAW JOURNAL

(Table 1, continued)
d. don't know/no answer 6% 5

3. For a factor in favor of a death sentence to
be considered, did:

a. all jurors have to agree on that factor 76%** 63

b. jurors not have to agree unanimously
on that factor 22% 18

c. don't know/no answer 2% 2

Mitigating Factors Percent Number

4. Among factors in favor of a life sentence,
could the jury consider:

a. any mitigating factor that made the
crime not as bad 59%** 49

b. only a specific list of mitigating fac-
tors mentioned by the judge 24% 20

c. don't know/no answer 17% 14

5. For a factor in favor of a life sentence to be
considered, did it have to be:

a. proved beyond a reasonable doubt 41% 34

b. proved by a preponderance of the
evidence 23%** 19

c. proved only to a juror's personal satis-
faction 24%** 20

d. don't know/no answer 12% 10

6. For a factor in favor of a life sentence to be
considered, did:

a. all jurors have to agree on that factor 42% 35

b. jurors not have to agree unanimously
on that factor 47%** 39

c. don't know/no answer 11% 9

Note: Starred (**) responses are legally correct.

Responses to the first three questions showed
comprehension regarding the standards relating

a considerable lack of
to aggravating factors.
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Roughly one-half (48%) of the jurors incorrectly believed that they could
consider as an aggravating factor any factor that made the crime worse. Only
about one-third (36%) of the jurors correctly understood that they were
restricted to the specific list of aggravating factors mentioned by the judge.
Jurors showed higher levels of comprehension on Question 2 (burden of
proof) and Question 3 (unanimity), with two-thirds (68%) correctly being
aware that an aggravating factor had to be proven beyond a reasonable doubt
and three-fourths (76%) of the jurors understanding that unanimity was
required to find the existence of an aggravating factor. Nevertheless, one-half
(48%) of the jurors incorrectly believed that they could have considered non-
enumerated aggravating circumstances, one-fourth (26%) incorrectly believed
that aggravating factors needed only to be proven by a preponderance of the
evidence or to the satisfaction of the juror, while only a comparatively small
percentage (22%) incorrectly believed that unanimity was not required.

Overall, juror comprehension appears to be worse when mitigating factors
are considered. Well over one-half (59%) of the jurors were aware that they
could consider any evidence they desired as a mitigating factor. However,
jurors' understanding with regard to the issues of burden of proof and
unanimity was poor. Slightly under one-half (47%) of the jurors correctly
understood that mitigating factors did not require proof beyond a reasonable
doubt, while almost as many (41%) incorrectly thought that the standard of
proof for mitigating factors was proof beyond a reasonable doubt. Similarly,
less than one-half (47%) of the jurors were aware that unanimity was not
required to find the existence of mitigating factors, while a similar percentage
(42%) incorrectly believed that unanimity was required.

If jurors are to correctly apply the law, an appreciation of the different
requirements regarding burden of proof and unanimity is crucial. Yet these
percentages demonstrate that very similar proportions of jurors gave correct
and incorrect responses to the questions regarding those two issues. It is
unknown how many jurors were simply guessing at the correct response.

These data reveal that jurors inadequately comprehend the domain from
which aggravating and mitigating factors could be considered, as well as both
the required burden of proof and the requirement (or lack thereof) of
unanimity. While jurors' understanding of the requirements regarding burden
of proof and unanimity for aggravating factors was fairly high, one-half
believed that they could apply these criteria to any aggravating factor that
they desired. Conversely, although slightly more than one-half of the jurors
correctly understood that they could consider anything in mitigation, fewer
than one-half correctly understood that the burden of proof was less than a
reasonable doubt or that unanimity was not required. This suggests that even
if a juror correctly believed that he or she could consider a particular factor
in mitigation, it is likely that the juror would fail to find the existence of that
mitigating factor due to a lack of understanding of the burden of proof.

In order to understand jurors' comprehension (or lack thereof), we recoded
the responses to the already-described six questions. A score of "1" represents
a correct answer and a score of "0" represents an incorrect answer, a "don't
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