HEINONLINE
Citation: 70 Ind. L.J. 1994-1995

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Thu Apr 23 11:12:22 2009

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

https://www.copyright.com/ccc/basicSearch.do?
&operation=go&searchType=0
&lastSearch=simple&all=on&titleOrStdNo=0019-6665



Where’s the Buck?—Juror Misperception
of Sentencing Responsibility in Death Penalty Cases’

JOSEPH L. HOFFMANN"

INTRODUCTION

In his brilliant 1983 article, Deregulating Death,' Robert Weisberg made
the following observation about jurors in death penalty cases: “If the decision
to kill is indeed fraught with personal moral intensity, arousing the senten-
cer’s most intense fears and anxieties, then it may be a harmful illusion for
the juror to believe that he or she is choiceless.”” According to Weisberg,
death penalty jurors resemble the subjects in the famous Milgram experi-
ments.® Like those subjects, the average death penalty juror is placed “in a
novel and disorienting situation that pose[s] for him a distressing moral
dilemma.” And, as in the Milgram experiments, the juror in a death penalty
case may seek “a professional, symbolic interpretation of the situation to
reorient him”*—in short, the “mystifying language of legal formality” may
lead the juror to conclude that the sentencing decision falls outside the scope
of the juror’s personal moral responsibility, and may thereby cause the juror’s
“moral sense to be distorted.”

At the time Weisberg wrote his article, he was forced to rely largely on
analogies and philosophical reasoning to support his hypothesis that jurors are

T © Copyright 1995 by Joseph L. Hoffmann. All rights reserved.

* Professor of Law, Indiana University. I would like to thank the National Science Foundation,
Law and Social Science Program, for funding the Capital Jury Project; Dean Alfred C. Aman, Jr., and
my law faculty colleagues at Indiana University, for supporting my participation in the Project; and the
law faculty at the University of Virginia, for making helpful comments on an earlier version of this
Article.

1. Robert Weisberg, Deregulating Death, 1983 Sup. Ct. REV. 305.

2. Id. at 391.

3. See STANLEY MILGRAM, OBEDIENCE TO AUTHORITY: AN EXPERIMENTAL VIEW (1974); Stanley
Milgram, Behavioral Study of Obedience, 67 J. ABNORMAL & SoC. PSYCHOL. 371 (1963); Stanley
Milgram, Some Conditions of Obedience and Discbedience to Authority, 18 HUuM. REL. 57 (1965).

The experiments, conducted by Stanley Milgram, involved volunteers who were asked to serve as
“teachers” in a study of learning. The “teachers” were told to ask questions of a “subject,” and to
administer a painful electric shock to the “subject” if the “subject” gave the wrong answer. The stated
purpose of the study was to see how negative reinforcement affects learning.

In reality, however, Milgram wanted to study the capability of the “teachers” to administer pain-—the
shocks were not real, and the “subjects” were trained actors who only pretended to suffer real pain from
the shocks. Milgram found that the “teachers” showed a disturbing capability to administer various
levels of pain that (in their perception) ranged from relatively mild to very severe, even potentially fatal.
According to Milgram, this capability to engage in conduct that would seem sadistic and cruel under
normal circumstances was triggered by an abdication of personal moral responsibility—whenever they
balked, the “teachers” were told that “the experiment must go on,” and that responsibility for the
outcome would rest with the scientists and not the “teachers.”

4. Weisberg, supra note 1, at 392.

5.H1d

6. Id. Weisberg also compared death penalty jurors to the anguished decision-makers described
in Robert Burt’s account of civil commitment and termination-of-medical-treatment cases. See ROBERT
BURT, TAKING CARE OF STRANGERS: THE RULE OF LAW IN DOCTOR-PATIENT RELATIONS (1979).
Weisberg noted that according to Burt’s account, these decision-makers “escape the dilemma when the
law offers them the ‘choice to be choiceless’ through a mechanical formula of decision cloaked in the
rhetoric of professional authority.” Weisberg, supra note 1, at 393.
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prone to abdicate their personal moral responsibility for the death sentencing
decision. As he put it: “The empirical studies of jury conduct shed little light
on this question whether jurors artificially distance themselves from choices
by relying on legal formalities.””

Today, thanks to the National Science Foundation and the Capital Jury
Project, more light can be shed on this empirical question. In this Article, I
will provide evidence—in the form of interview responses from Indiana death
penalty jurors—that directly supports Robert Weisberg’s hypothesis. This
evidence suggests that many death penalty jurors who are confronted with the
anguishing moral dilemma of a death sentencing decision seek to avoid the
perception that they bear personal moral responsibility for making that
decision.

1 will also discuss the possible legal implications of such evidence. Since
1985, the United States Supreme Court has adhered to the rule announced in
Caldwell v. Mississippi:® The Eighth Amendment prohibits giving death
penalty jurors misleading information that serves to diminish their sense of
personal moral responsibility for the death sentencing decision.” The Court,
however, has been reluctant to apply the Caldwell rule to reverse actual death
sentences. Most recently, in June, 1994, the Court held that the Caldwell rule
was not violated when the jury in an Oklahoma case was given information
(which later proved to be erroneous) that the defendant was already subject
to a death sentence for a prior murder.'

In this Article, I will suggest that the Court’s continuing difficulty with the
Caldwell rule can be traced to the way in which the Court originally
articulated the rule. In light of the evidence supporting juror misperception of
responsibility that is now emerging from the Capital Jury Project, I will
propose that we consider framing the Caldwell rule in terms of a positive
duty, not a negative prohibition. Instead of focusing on the extent to which
jurors might have been misled by a prosecutor’s argument or a judge’s
instructions, the rule should recognize that jurors are predisposed to use
almost any available information to downplay their responsibility for the death
sentencing decision—including information that accurately describes the
sentencing process. I will therefore suggest that if society really cares about
death penalty jurors’ sense of personal moral responsibility,'’ it should give

7. Weisberg, supra note 1, at 391.
8. 472 U.S. 320 (1985).
9. Id.

10. See Romano v. Oklahoma, 114 S. Ct. 2004 (1994).

11. The reasons for caring about death penalty jurors’ sense of responsibility are beyond the scope
of this Article. The empirical evidence of juror misperception of responsibility for the death sentencing
decision presented in this Article does not answer the further question of how such misperception might
affect the death sentencing decision.

Others have speculated about the possible effects of such juror misperception of responsibility. See
Caldwell, 472 U.S. at 330 (“In the capital sentencing context there are specific reasons to fear
substantial unreliability as well as bias in favor of death sentences when there are state-induced
suggestions that the sentencing jury may shift its sense of responsibility to an appellate court.”). But see
Weisberg, supra note 1, at 395 (“Nor is there any empirical proof that the formal model of the penalty
trial [which permits jurors to avoid responsibility] results in more executions than the less formal model,
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1995] JUROR MISPERCEPTION 1139

the jurors—in every death penalty case—strong, unequivocal, affirmative
instructions stating that the personal moral responsibility for the death
sentencing decision rests with each and every one of them.

I. THE LEGAL BACKGROUND:
MCGAUTHA, FURMAN, AND CALDWELL

The “modern era” of American death penalty law began with the United
States Supreme Court’s 1972 decision in Furman v. Georgia'® which
invalidated all then-existing state death penalty statutes, holding that such
statutes violated the Eighth Amendment’s prohibition against “cruel and
unusual punishment.”® Many states quickly developed new death penalty
statutes designed to satisfy the Court’s Eighth Amendment concerns, and in
1976, three of those new statutes were upheld by the Court in Gregg v.
Georgia" and its companion cases.' Since 1972, about three-fourths of the
states have enacted death penalty statutes based on one of the three statutes
approved in Gregg et al.

To understand the subject of juror responsibility for death sentencing,
howeyver, it is necessary to roll the clock back to the year before Furman was
decided. In 1971, the Court held in McGautha v. California'® that the
Constitution does not require standards to guide a jury’s death sentencing
decision. Justice Harlan, writing for the majority, put the matter this way:

In light of history, experience, and the present limitations of human
knowledge, we find it quite impossible to say that committing to the
untrammeled discretion of the jury the power to pronounce life or death in
capital cases is offensive to anything in the Constitution. The States are
entitled to assume that jurors confronted with the truly awesome responsi-
bility of decreeing death for a fellow human will act with due regard for
the consequences of their decision and will consider a variety of factors,
many of which will have been suggested by the evidence or by the
arguments of defense counsel."”

Justice Brennan, writing in dissent in McGautha, stated the contrary view:

But discretion, to be worthy of the name, is not unchanneled judgment; it
is judgment guided by reason and kept within bounds. . . . The point is that
even if a State’s notion of wise capital sentencing policy is such that the
policy cannot be implemented through a formula capable of mechanical

though one can identify some cases where the degree of legal formality may be the key variable in
explaining a death sentence.”).
I will assume, for purposes of this Article, that there are good reasons to insist that death penalty

jurors feel a sense of responsibility for the death sentencing decision.

12. 408 U.S. 238 (1972) (per curiam).

13. U.S. ConsT. amend. VIIL

14, 428 U.S. 153 (1976).

15. Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976);
Jurek v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976).

16. 402 U.S. 183 (1971).

17. Id. at 207-08.
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application . . . there is no reason that it should not give some guidance to
those called upon to render decision.'®

Just one year after McGautha, the Court (in a five-to-four decision
consisting of nine separate opinions) effectively reversed itself in the Furman
case. Although it is impossible to tease out a single “Court position” from the
nine separate Furman opinions, it can be said that Furman represented the
vindication of Justice Brennan’s McGautha view that due process requires at
least some standards to guide the jury’s death sentencing decision.

Indeed, the notion of “guided discretion,” based on the Court’s Furman and
Gregg decisions, has become the hallmark of modern death penalty statutes.
All of the death penalty statutes that have been upheld since Furman and
Gregg contain sentencing guidance, usually expressed in the form of
“aggravating” and “mitigating” circumstances that must be considered by the
jury.' At the same time, the Court has stressed that the sentencing jury must
retain some discretion; mandatory death sentencing schemes have uniformly
been held to violate the Eighth Amendment, even if they are limited (for
example) to those defendants who commit murder while already serving a life
sentence for a previous murder.”

After Furman and Gregg, the Court quickly became enmeshed in the
development of a new body of Eighth Amendment doctrine to regulate the
administration of the death penalty in the states.”’ The McGautha case—and
in particular Justice Harlan’s reliance on the capital sentencing jury’s sense
of the “truly awesome responsibility of decreeing death for a fellow
human”?—was largely forgotten.

Until 1985, that is. In Caldwell v. Mississippi,” a narrow majority of the
Court voted to reverse a death sentence because the prosecutor’s closing
argument, which overstated the extent and scope of appellate review of the
jury’s sentencing decision under Mississippi law, had the effect of diminishing
the jury’s sense of responsibility for its decision. Justice Marshall’s lead
opinion,? relying in part on Justice Harlan’s opinion in McGautha, concluded
that “it is constitutionally impermissible to rest a death sentence on a
determination made by a sentencer who has been led to believe that the

18. Id. at 285-86 (Brennan, J., dissenting).

19. This was the scheme used in the Georgia and Florida death penalty statutes upheld in Gregg,
428 U.S. at 164-66, and Profitt, 428 U.S. at 247-53. The original Texas scheme, which was upheld in
Jurek, 1elied instead on three specific “questions” to be answered by the sentencing jury, but the Court
interpreted those three questions as authorizing the jury’s consideration of the same kinds of
“aggravating” and “mitigating” factors contained in the Georgia and Florida statutes. See 428 U.S. at
269-71.

20. See Sumner v. Shuman, 483 U.S. 66 (1987) (invalidating Nevada’s mandatory death penalty .
statute for those who commit murder while serving a life sentence for a previous murder).

21. For a discussion of the evolution of Eighth Amendment doctrine since Furman and Gregg, see
Joseph L. Hoffmann, Is Innocence Sufficient? An Essay on the U.S. Supreme Court's Continuing
Problems with Federal Habeas Corpus and the Death Penalty, 68 IND. L.J. 817 (1993).

22. McGautha, 402 U.S. at 208.

23. 472 U.S. 320 (1985) (plurality opinion).

24. The opinion of Justice Marshall expressed the view of a five-member majority of the Court,
except for Part IV-A of the opinion, which was not joined by Justice O’Connor and hence constituted
only a plurality opinion.
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responsibility for determining the appropriateness of the defendant’s death
rests elsewhere.”” According to Justice Marshall:

[Tlhe uncorrected suggestion that the responsibility for any ultimate
determination of death will rest with others presents an intolerable danger
that the jury will in fact choose to minimize the importance of its role.
Indeed, one can easily imagine that in a case in which the jury is divided
on the proper sentence, the presence of appellate review could effectively
be used as an argument for why those jurors who are reluctant to invoke
the death sentence should nevertheless give in.

Justice O’Connor provided the crucial fifth vote for the outcome in
Caldwell, and wrote a separate opinion concurring in part and concurring in
the judgment.”” The disagreement between Justice O’Connor and Justice
Marshall—a disagreement that has taken on increasing significance in the ten
years since Caldwell—involved the question of whether an accurate
description of diminished sentencing responsibility would be a constitutional
violation. According to Justice O’Connor, the key to Caldwell was the fact
that the prosecutor’s description of Mississippi’s appellate review was
mistaken: “In my view, the prosecutor’s remarks were impermissible because
they were inaccurate and misleading in a manner that diminished the jury’s
sense of responsibility.””® Justice O’Connor stressed, however, that the
Eighth Amendment did not bar “the giving of nonmisleading and accurate
information regarding the jury’s role in the sentencing scheme.””

Almost immediately after the Caldwell decision, death-row inmates began
to claim that various aspects of their death sentencing hearings served to
diminish the sentencing jury’s sense of responsibility for the death penalty
decision, thus requiring reversal of their death sentences. The Court, however,
has consistently rejected the invitation to extend the Caldwell rule to other
factual situations. For example, in Darden v. Wainwright,”® the Court held
that a prosecutor’s extremely emotional closing argument which characterized
the defendant as an “animal” and admonished the jury to carry out its duty to
protect society from such a person, may have been inappropriate, but did not
violate Caldwell.!

The most recent, and glaring, example of the Court’s reluctance to apply the
Caldwell rule occurred in June of 1994. In Romano v. Oklahoma,® the jury
was informed by the prosecutor during the sentencing phase of the trial that
the defendant had already received a death sentence for a prior murder. The

25. Caldwell, 472 U.S. at 328-29.

26. Id. at 333.

27. Id. at 341 (O’Connor, J., concurring).

28. Id. at 342.

29, Id. at 341 (emphasis in original).

30. 477 U.S. 168 (1986).

31. Id; see also Sawyer v. Smith, 497 U.S. 227 (1990) (refusing to apply Caldwell to invalidate
a death sentence in which the prosecutor instructed the jurors that their decision would be reviewed on
appeal); Dugger v. Adams, 489 U.S. 401 (1989) (refusing, on procedural grounds, to apply Caldwell
to invalidate a death sentence in which the trial judge told the prospective jurors that it was the judge,
not the jurors, who imposed the death penalty).

32. 114 S. Ct. 2004 (1994).
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jury decided to impose another death sentence against the defendant. While
the second case was pending on appeal, the first death sentence was
overturned by an appellate court. The defendant argued that the jury’s sense
of responsibility in the second case was diminished, in violation of Caldwell,
because the jury believed—erroneously, as it turned out—that he was already
subject to a death sentence in another case. The Court, by a five-to-four
margin, rejected the defendant’s claim. Chief Justice Rehnquist, writing for
the majority, found that the jury was not “affirmatively misled” about its role
in the sentencing process; the challenged information “was neither false at the
time it was admitted, nor did it even pertain to the jury’s role in the
sentencing process.”* Justice O’Connor, who joined the majority opinion but
also wrote a separate concurring opinion, emphasized her view of Caldwell:

Petitioner’s sentencing jury was told that he had been sentenced to
death—and indeed he had been. Introducing that evidence is no different
than providing the jury with an accurate description of a State’s appellate
review process. Both may (though we can never know for sure) lessen the
jury’s sense of responsibility, but neither is unconstitutional.?*

II. THE EMPIRICAL EVIDENCE: INDIANA JUROR ACCOUNTS
OF RESPONSIBILITY FOR THE DEATH SENTENCING DECISION

Both Robert Weisberg (in his 1983 article) and Justice O’Connor (in her
1994 Romano concurrence) noted a lack of empirical evidence about how
jurors perceive their responsibility for the death sentencing decision. In the
pages that follow, I will try to provide at least some such evidence, in the
form of excerpts from juror interviews conducted in Indiana as part of the
Capital Jury Project.

These excerpts all involve, in one way or another, the theme of personal
moral responsibility for the death sentencing decision. The excerpts represent
typical juror responses; unless specifically noted otherwise, all of the quoted
jurors express sentiments that were also stated, albeit in different words, by
other jurors. I have edited the responses only to remove wholly extraneous
material and/or preserve the anonymity of jurors and parties.*

At the outset, the most common thread found in the juror interviews
conducted thus far in Indiana is that virtually all of the jurors discussed how
difficult it was, initially, to accept responsibility for the defendant’s fate:

The jurors overall did not want to be responsible for making the
decision of the death penalty. I do not feel qualified to make this decision.
I am not a legal expert. We had no chance to question either side. I did not
feel we were a part of it. It is one-sided. We were not allowed to question
back. [F1}

33. Id. at 2010.

34. Id. at 2013 (O’Connor, J., concurring).

35. The “M” and “F” in brackets after each excerpt identify the quoted jurors as male or female.
The numbers were assigned sequentially, solely to identify the different jurors quoted in this Article.
The “*****” symbol signifies a transition between two different jurors’ quotes.
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koK kK

I do not think the jurors had any specific arguments, I just think they
had a problem with being responsible for giving that verdict. We went
down each aggravating and mitigating circumstances and we came up with
more aggravating factors than mitigating factors. [M1]

*kkkok

I remember going into that phase of the trial, praying an awful lot,
that, uh, for guidance, and tell me what to do, because, uh, I remember not
feelin’ sure if I could do it. I mean, I remember the jury selection. They
asked my opinions on the death penalty, and I said, “Well, y’know, if
you’d asked me that any other time, I would have told you how adamantly
and strongly I believe in it, but I mean, sittin’ across the room from,
y’know, lookin’ somebody straight in the face, knowin’ that, y’know, it
was gonna be my decision, uh, it’s not quite so easy.” [laughs] Uh, and I’d,
I’d remember, bein’ afraid that, uh, that if I felt that that was the right
thing, y’know, going into the hearing, y’know the second part of it, uh, if
I felt that was the right thing, could I do that? [F2]

Indeed, in a majority of Indiana cases, the jurors said that their sentencing
deliberations began not with a discussion of the case before them, but with a
more general conversation about whether it was appropriate for the jury even
to perform the death sentencing function:

Q: How did the jury get started? What topics did it discuss? In what
order? What were the major disagreements? How were they resolved?

A: Okay, well first of all, like I said, I think we just, we just talked
about the death penalty in general, and that we all knew that that was a big
responsibility. And we got to talking about each other’s emotions, so we
all felt comfortable with just dealing with the situation. I think we all more
or less were allowing ourselves the right to make that decision, and that
each of us had that right, you know, and that responsibility.

I think we just went back there, the first thing we did was everybody
just collapsed literally in each others’ arms and cried, knowing that we had
to do that. And what we just said was, somebody just said, “What right do
we have to decide if somebody should live or die?” And then we had a
large discussion about that, about whether we as people had that right. [F3]

Of course, not all of the jurors approached their task with the same initial
sense of responsibility. When asked what she remembered most vividly about
her experience as a juror, one woman answered:

How casual and how light some people treated what they were doing.
This is the hardest thing I’ve ever done in my life, bar none, and I’ve done
some ha-a-a-ard things. I’ve had extremely ill children. . . . I don’t come
from the Waltons, so, you know, things weren’t wonderful. . . . Nothing
came close to this, the feeling of the responsibility that you have, and it
bothered me that people were so casual with that kind of responsibility.
[F2]

Indeed, the Indiana juror interviews indicate that, in most cases, a clear
majority of the jurors rather quickly and easily agreed on a sentencing
decision. But most juries also appeared to include between one and perhaps
three or four members who felt relatively more troubled than the other jurors
about the sentencing decision that they were being asked to make. I have

chosen to call these _]urors res on81b111t3{ holdouts.” They were not always
emOn e-- 70 Ind."L.J. 1143 1994-1995
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