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CORRECTING DEADLY CONFUSION:
RESPONDING TO JURY INQUIRIES
IN CAPITAL CASES

Stephen P. Garveyt
Sheri Lynn Johnsontt
& Paul Marcust

INTRODUCTION

When members of a capital jury ask the trial judge to clarify a
sentencing mstruction, chances are good they didn’t understand the
imstruction. Why else would they have asked the question? Moreover,
the trial judge might think it best to clarify matters.

However, the judge presiding over Lonnie Weeks’s capital mur-
der trial thought differently. The jurors there asked whether they
were required to sentence Weeks to death if they believed his crime was
heinous, or if they believed Weeks himself constituted a continuing
threat to society. The answer, as a matter of law, is no.! But rather
than answering the question, or otherwise making sure the jurors un-
derstood the point, the trial judge simply told them to go back and
reread the instruction—the very same instruction that prompted their
question in the first place. The jury sentenced Weeks to death.

Weeks appealed. He worked his way through the Virginia courts
on direct appeal,® and then through the federal courts in habeas
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corpus proceedings.® He lost at every step, including his last one in
the U.S. Supreme Court.*

How could Weeks have lost? When the members of a capital sen-
tencing jury say that they don’t understand a critical instruction,
shouldn’t the judge be required to answer them with something more
than a directive to go back and read the same instruction one more
time? The courts have thought not. The Supreme Court, for exam-
ple, concluded that the jury probably did understand the law, despite
its question. According to Chief Justice Rehnquist, writing for the
five-member majority, Weeks “ha[d] demonstrated only that there ex-
ist[ed] a slight possibility that the jury considered itself precluded
from considering mitigating evidence.”®

Here, we put this conclusion to the test. We use the results of a
mock jury study to examine how well jurors who are given the sentenc-
ing instructions actually used in Weeks understand the relevant consti-
tutional principles. We also examine what, if any, difference it would
have made if the judge had given a clarifying instruction, instead of
simply telling the jurors to go back and re-read the original mstruc-
tion.® Part I describes the facts of Weeks in more detail. Part II
presents the results of our study. Part III uses these results to explain
how trial courts—the Supreme Court’s decision in Weeks notwithstand-
ing—should respond when faced with a capital jury’s request for clari-
fication of a critical sentencing instruction.

I
WeEexs v. ANGELONE

A Virginia jury convicted Lonnie Weeks of “capital murder.”?
Weeks had been the passenger in a stolen car when State Trooper Jose
Cavazos pulled the car over for speeding. Cavazos ordered Weeks out
of the car. As Weeks exited, he shot Cavazos six times, killing him.
According to Weeks, the shooting was on impulse. But the jury didn’t

3 See Weeks v. Angelone, 4 F. Supp.2d 497 (E.D. Va. 1998), dismissed, 176 F.3d 249
(4th Cir. 1999), off’d, 120 S. Ct. 727 (2000).

4 See Weeks v. Angelone, 120 S. Ct. 727 (2000).

5 Id. at 734 (emphasis omitted).

6 For a discussion of the methodological limitations of such studies, see, for example,
Mark Costanzo & Sally Costanzo, Jury Decision Making in the Capital Penalty Phase: Legal As-
sumptions, Empirical Findings, and a Research Agenda, 16 Law & Hum. BEnav. 185, 190-92
(1992) (reviewing advantages and disadvantages of simulation studies), and Joel D. Lieber-
man & Bruce D. Sales, What Social Science Teaches Us About the Jury Instruction Process, 3
PsvcHoL., Pus. PoL’y, & L. 589, 591-96 (1997) (discussing methodological limitations of
research on jury instruction process).

7 “Capital murder” under Virginia law includes the “willful, deliberate, and premedi-
tated killing of a law-enforcement officer.” Va. CopE AnN. § 18.2-31(6) (Michie Supp.
1999).
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believe him. The real issue at trial was punishment: Should Weeks be
sentenced to life imprisonment or death?

Weeks presented a wide range of evidence in mitigation: Weeks
was twenty-years old when he shot Trooper Cavazos. He’d grown up
in a poor and violent neighborhood in Fayetteville, North Carolina.
His father died when he was ten; his mother, an addict, was unable to
care for or discipline him. Weeks nonetheless stayed out of trouble,
thanks largely to the support of a strong and loving grandmother, to
the time and energy he devoted to high-school basketball, and to his
church, which he attended regularly.® But when Weeks graduated
from high school, his girlfriend told him she was pregnant, and all
that changed. As Weeks testified, “I was involved with a young lady . . .
and she was pregnant . . . and I didn’t want to leave her . ...” Weeks
turned down the college athletic scholarships he had received, moved
in with his girlfriend, and stopped going to church. In time, he began
selling marijuana with other young men from his neighborhood. He
was eventually arrested for selling drugs, pleaded guilty, and received
a three-year suspended sentence with five years probation.l® The
events leading to the murder of Trooper Cavazos followed.

When the presentation of evidence at the penalty phase of the
trial was over, the judge read the jury four separate imstructions.!!
One of these—Instruction No. 2—would later assume center stage in
the case. It read in full:

You have convicted the defendant of an offense which may be
punished by death. You must decide whether the defendant shall
be sentenced to death or to imprisonment for life and a fine of a
specific amount, but not more than $100,000. Before the penalty
can be fixed at death, the Commonwealth must prove beyond a rea-
sonable doubt at least one of the following two alternatives:

1. That, after consideration of his history and background,

there is a probability that he would commit criminal acts of

violence that would constitute a continuing serious threat to
society; or

2. That his conduct in committing the offense was outra-

geously or wantonly vile, horrible or inhuman, in that it in-

volved depravity of mind or aggravated battery to the victim
beyond the minimum necessary to accomplish the act of
murder.

8 This rendition of the facts is taken from testimony presented at the penalty phase
of the wial. See Penalty Phase Trial Record at 62-175, Commonwealth v. Weeks, Crim. No.
33170 (Prince William County Cir. Ct. Oct. 21, 1993) [heremafter Trial Record—Oct. 21]
(on file with authors).

9 Id. at 67 (testimony of Lonnie Weeks).

10 See id. at 72 (testimony of Lonnie Weeks).
11 For the full set of instructions, see infra Appendix IV.
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If you find from the evidence that the Commonwealth has
proved beyond a reasonable doubt either of the two alternatives,
and as to that alternative you are unanimous, then you may fix the
punishment at death or if you believe from all the evidence that the
death penalty is not justified, then you shall fix the punishment of
the defendant at life imprisonment or imprisonment for live [sic]
and a fine of a specific amount, but not more than $100,000.00.

If the Commonwealth has failed to prove beyond a reasonable
doubt at least one of the alternatives, then you shall fix the punish-
ment of the defendant at life imprisonment or imprisonment for
live [sic] and a fine of a specific amount, but not more than
$100,000.00.12

Weeks claimed on appeal that the jury, due to an erroneous un-
derstanding of Imstruction No. 2, had disregarded the evidence he
had presented in mitigation.

Instruction No. 2 is no stranger to the Supreme Court. The in-
struction is part of the pattern set of instructions given in most, if not
all, Virginia death-penalty trials. Indeed, the Supreme Court upheld
this very instruction against a facial challenge two years ago. In
Buchanan v. Angelone,'® the petitioner argued that Instruction No. 2
was unconstitutional because it contained no language explaining the
meaning of mitigation, nor did it explain the circumstances under
which a capital jury could determine that death was not warranted.
Instruction No. 2, the petitioner in Buchanan complained, was thus a
poor vehicle for impressing upon the jury the role and meaning of
mitigation in the context of a capital-trial penalty phase. The Court
disagreed, holding that Instruction No. 2 “did not foreclose the jury’s
consideration of any mitigating evidence.”1*

But the jury in Weeks, unlike the jury in Buchanan, expressly asked
the judge for clarification, sending the judge the following question
during its deliberations:

If we believe that Lonnie Weeks, Jr., is guilty of at least one of
the alternatives, then is it our duty as a jury to issue the death pen-
alty? Or, must we decide (even though he is guilty of one of the
alternatives) whether or not to issue the death penalty or one of the
life sentences? What is the [R]ule? Please clarify.1®

Instruction No. 2 should already have provided the answer to this
question, but apparently it hadn’t.

12 Weeks v. Angelone, 120 S. Ct. 727, 730 n.1 (2000).

13 592 U.S. 269 (1998).

14 Id ac 277.

15 Penalty Phase Trial Record at 63-64, Commonwealth v. Weeks, Crim. No. 33170
(Prince William County Cir. Gt. Oct. 22, 1993) [hereinafter Trial Record—Oct. 22] (on
file with authors).
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Faced with the jury’s question, the defense asked the court to “in-
struct the jury that even if they find one or both of the mitigating
factors—I’m sorry, the factors that have been proved beyond a reason-
able doubt, that they may still impose a life sentence, or a life sentence
plus a fine.”1® The judge rejected the defense request and responded
instead with the following notation at the bottom of the jury’s inquiry:

See second paragraph of Instruction #2 (Beginning with “If you
find from . . . etc.”).17

In other words, the judge simply told the jury to go back and read the
instruction, which the judge had already read to them once and which
the jurors had had in their possession (together with the three other
instructions) while they had been deliberating.

A couple of hours later, the jury sentenced Weeks to death, find-
ing that his “conduct in committing the offense [was] outrageously or
wantonly vile, horrible or inhuman in that it involved depravity or
mind and/or aggravated battery . . . .”® The court reporter noted
that “a majority of the jury members [were] in tears™® as they deliv-
ered their verdict.

Weeks claimed on appeal that the jurors who sentenced him to
death didn’t fully understand that they could and should consider all
the mitigating evidence he presented, and that the judge’s actual re-
ply to their question did little, if anything, to dispel that confusion. At
least some of the jurors, Weeks argued, thought the law required them
to sentence him to death if they believed his crime was heinous, or if
they believed Weeks himself constituted a continuing threat to society,
no matter what mitigating evidence he presented. Under these cir-
cumstances, he submitted, the trial court was obliged to clarify the
instruction.

The Supreme Court disagreed. Relying on its earlier decision in
Buchanan, the Court assumed that the instructions in Weeks, including
Instruction No. 2, were constitutionally sufficient.?® Indeed, the
Court emphasized that Weeks was actually better off than Buchanan
insofar as the Weeks jurors, but not the Buchanan jurors, had been

16 Id. at 65.

17 Juror's Second Question to Judge (Oct. 22, 1993) (on file with authors).

18  Trial Record—Oct. 22, supra note 15, at 66-67. The full verdict form read:
[Wle the jury, on the issue joined, having found the defendant Lonnie
Weeks, Jr., guilty of capital murder, and having unanimously found that his
conduct in committing the offense [was] outrageously or wantonly vile,
horrible or inhumane, in that it involved depravity of mind and{/]or aggra-
vated battery, and having considered the evidence in mitigation of the of-
fense, unanimously fix his punishment at death . . . .

Id
19  Trial Record—Oct. 22, supra note 15, at 67.
20  Weeks v. Angelone, 120 S. Ct. 727, 732 (2000).
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given a separate and specific instruction—Instruction No. 4—on the
meaning of mitigation.2!

Still, as the dissenters in Weeks pointed out, a juror certainly could
have misconstrued Instruction No. 2, even if she had also been given
Instruction No. 4.22 Instruction No. 2 starts out by defining the two
possible aggravating factors and explaining the state’s burden of
proof.2® It next says that if the jury members unanimously find that
the Commonwealth has met its burden, “then you may fix the punish-
ment at death or if you believe from all the evidence that the death
penalty is not justified, then you shall fix the punishment of the defen-
dant at life imprisonment . . . .”?* Like the Weeks dissenters, we too
suspect that this clause contains the confusion that prompted the
jury’s question.

Under what circumstances should a juror conclude that the
death penalty is “not justified”? As the Weeks dissenters explained, the
answer is unclear because the instruction is ambiguous.?> According
to one interpretation, a juror might think that she is initially supposed
to decide if the state has proven the existence of one of the two aggra-
vating circumstances and only then decide whether the death penalty is
or is not justified based on all the evidence, including the evidence in
mitigation. Alternatively, a juror might think she is supposed to con-
sider all the evidence, including the evidence in mitigation, but only
insofar as it relates to the state’s success or failure in proving the exis-
tence of one of the aggravating circumstances, with death being re-
quired if the state has successfully carried its burden. The first
reading is constitutional; the second is not.

In short, a juror certainly could have read the instruction in the
way Weeks suggested. But that still leaves the real question: Would a
reasonable juror have misinterpreted the instruction in this way, espe-
cially where, as in Weeks, the jury asked for clarification and the judge
said in reply to go back and reread the original instruction? The

21 Seeid.

22 See id. at 735 (Stevens, J., dissenting).

23 See infra Appendix IV.

24 Id

25 See Weeks, 120 S. Ct. at 739 (Stevens, J., dissenting). The dissent in Wezks, echoing
the dissent in Buchanan, suggested that lawyers might understand Instruction No. 2 better
than nonlawyers. See id. at 736 (Stevens, J., dissenting). Our data provide some support for
that hypothesis. When we conducted the experiment on second- and third-year Cornell
law students enrolled in a course on criminal procedure, students who received the instruc-
tions—and nothing more—misunderstood the law almost as much as did the mock jurors
who also received nothing more than the instructions. Forty-three percent of the students
misunderstood the relevant legal principle, compared to 44% of the mock jurors. How-
ever, when the students were told to reread the instruction, their level of misunderstanding
dropped dramatically—falling to 23%—whereas the level of misunderstanding among the
mock jurors actually increased—climbing to 49%.
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Supreme Court thought not. But the evidence, to which we now turn,
points to the opposite conclusion.

II
TESTING WEEES

Did the jury in Weeks understand the law or not? In order to an-
swer this question, the majority and the dissent in Weeks each looked
at the totality of the circumstances surrounding the jury’s inquiry. But
they interpreted these circumstances very differently. The majority
concluded that, when all was said and done, only a “slight possibil-
ity”26 existed that the jury’s members were confused; the dissent con-
cluded that confusion was a “virtual certainty.”?” Each side looked at
the same set of facts, but relying only on common sense and intuition,
drew from those facts contradictory conclusions.

We wanted more to go on than common sense and intuition:
Hence our experiment. Of course, no experiment can tell us what the
actual jurors in Weeks did or did not understand, but our results none-
theless provide an empirical basis upon which to assess the particular
facts of the case. We find that the Weeks dissenters were probably
right. The jury that condemned Lonnie Weeks to death probably con-
tained several members who did not understand the law; it would
likely have contained fewer confused members if the trial judge had
given a simple and direct answer to the jury’s question.

A. Designing the Test

We placed an ad in local newspapers in Williamsburg and New-
port News, Virginia. Respondents were death-qualified by tele-
phone.?® A total of 154 members of the two communities eventually
participated in mock sessions held on three separate days. Seventy-

26 Id. at 734 (emphasis omitted).

27  Id. at 735 (Stevens, J., dissenting).

28 A state may exclude a veniremember from service on a capital case, if he or she
would be unable or unwilling to impose a death sentence under any circumstances. See
Witherspoon v. Illinois, 391 U.S. 510, 522 (1968) (“[A] sentence of death cannot be car-
ried out if the jury that imposed or recommended it was chosen by excluding veniremen
for cause simply because they voiced general objections to the death penalty or expressed
conscientious or religious scruples against its infliction.”). This process is called “death-
qualification.” If a state chooses to exclude veniremembers on this basis, as Virginia does,
then it must likewise exclude jurors who would impose the death penalty in all capital
cases. See Morgan v. Illinois, 504 U.S. 719, 729 (1992) (holding that the Due Process
Clause of the Fourteenth Amendment entitles a capital defendant to challenge for cause
any prospective juror who “will automatically vote for the death penalty in every case . . .
fand who will therefore] fail in good faith to consider the evidence of aggravating and
mitigating circumstances as the istructions require him to do”). This process is called
“life-qualification.” In actual capital trials, death- and life-qualifications are accomplished
through voir dire.
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five percent of the participants were college students,?® seventy per-
cent were between eighteen and twenty-one years old, seventy-three
percent were female, and seventy-four percent were white.

We designed our experiment to replicate as closely as possible the
facts in Weeks.30 All jurors were given a one-page summary of the facts
in Weeks, which researchers read aloud as the jurors followed along.
Researchers told the jurors to assume that Weeks had been convicted
of capital murder. The only remaining issue, which each juror was
told he or she would individually be asked to decide,3! was Weeks’s
sentence: death or life imprisonment. Researchers then read aloud
the actual sentencing instructions used at trial, though—consistent
with Virginia practice—the jurors were not yet provided with a copy of
the instructions.

The jurors were next given a one and a half page statement re-
flecting a summary of the prosecutor’s closing arguments in the pen-
alty phase of the case, as well as a one and a half page summary of
defense counsel’s closing. Both statements, drawn from the actual
trial transcript, were read aloud to the jurors as they followed along.
The previously read jury instructions were then handed out, together
with the five separate verdict forms used in the case: (1) death based
on future dangerousness; (2) death based on heinousness; (3) death
based on heinousness and future dangerousness; (4) life imprison-
ment; and (5) life imprisonment plus a fine to be determined by the
jury. Researchers read aloud each of the verdict forms, with the jurors
again following along.

The jurors were sorted into three separate groups. One group
received the jury instructions, but was not told to assume that any-
thing out of the ordinary had happened during the course of the
jury’s deliberations (no-question group). A second group received
the jury instructions, but was in addition told to assume that the jury
asked the judge a question about the instructions. The group’s mem-
bers were then presented with and read the actual question asked in
Weeks, along with the judge’s actual reply (actual-reply group). A third
group of jurors received the jury instructions and, like the second
group, was told to assume that the jury had asked the judge a question

29  Most of these participants, if not all, were enrolled in the College of William and
Mary or Christopher Newport University.

30  The documents used in connection with the experiment are reproduced infra Ap-
pendices I-VL

31  We did not ask the jurors to deliberate. The effect of deliberation on how well
jurors understand instructions is less than clear. Compare Phoebe C. Ellsworth, Are Twelve
Heads Better Than One?, Law & ConNTEMP. PrOBS., Autumn 1989, at 205, 218 (suggesting
based on intensive case studies of 18 mock juries that the “deliberation process works well
in correcting errors of fact but not in correcting errors of law”), with Lieberman & Sales,
supra note 6, at 596 (“[IIn many of the studies where judicial instructions are effective, the
mock jurors engaged in group deliberations.” (citation omitted)).
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about the instructions. Like the second group, the third group was
presented with and read the question asked in Weeks, only this time
the jurors were presented with and read the following reply, which we
crafted from the actual defense request (requested-reply group):

Even if you find that the State has proved one or both of the
aggravating factors beyond a reasonable doubt, you may give effect
to the evidence in mitigation by sentencing the defendant to life in
prison.32
The jurors were asked to select a verdict, after which the verdict
forms and all other materials were collected. The jurors were then
asked two sets of questions. The first set collected basic demographic
data: sex, race, age, and religious affiliation. The second set asked
several questions designed to test how well the jurors understood a
few basic and well-established constitutional rules governing their de-
liberations,33 including the rule that a capital juror is never required to
impose a death sentence, no matter what facts she finds in
aggravation.

B. Analyzing the Results

Two of our comprehension questions focused directly on the is-
sue troubling the jury in Weeks. One question asked: “After hearing
the instructions, did you believe that the law required you to impose a
death sentence if the evidence proved that Mr. Weeks’s conduct was
heinous, vile, or depraved?” The second question asked: “After hear-
ing the mstructions, did you believe that the law required you to im-
pose a death sentence if the evidence proved that Mr. Weeks would be
dangerous in the future?” A juror who answered “yes” to either ques-
tion would, assuming she was true to her beliefs and followed the law
as she understood it, ignore a defendant’s mitigating evidence once
she concluded that the evidence proved either heinousness or
dangerousness.

Table 1 presents the aggregate results. Altogether, fifty-nine per-
cent of the 154 jurors answered the first question “no,” which is the
correct response. As a matter of law, capital jurors are never required
to impose a death sentence, no matter how heinous the crime or dan-
gerous the defendant.3* But forty-one percent gave the wrong answer:

32 Sez infra Appendix VI

33 Each of these questions was taken verbatim from questions used in the Capital Jury
Project (CJP), thus facilitating comparisons between the results of our mock study and the
results already emerging from the nationwide efforts of the GJP. Sez infra note 37 and
accompanying text.

34 See Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion) (“HIn
capital cases the fundamental respect for humanity underlying the Eighth Amendment
requires consideration of the character and record of the individual offender and the cir-
cumstances of the particular offense as a constitutionally indispensable part of the process
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TasLE 1
JurorR COMPREHENSION—MANDATORY SENTENCING
(% responding)

Yes No
After hearing the instructions, did you believe that the 41 59 100%
law required you to impose a death sentence if the (n=154)
evidence proved that Mr. Weeks’s conduct was heinous,
vile, or depraved?
Yes No
After hearing the instructions, did you believe that the 38 62 100%
law required you to impose a death sentence if the (n=154)
evidence proved that Mr. Weeks would be dangerous in
the future?

“yes.” Much the same goes for the second question. Sixty-two percent
of the jurors answered “no,” which is again the correct response. But
that still leaves thirty-eight percent who answered the second question
incorrectly. Both results are troubling.

If, as the Court concluded in Buchanan, no reasonable juror
would have misunderstood Instruction No. 2,35 then a disturbing
number of our jurors failed to act reasonably. Reasonable jurors, ac-
cording to the Buchanan Court, would not have thought Instruction
No. 2 required them to impose a death sentence, even if they found
that the defendant was death-eligible because the state had proven
either heinousness or dangerousness. But that’s exactly what thirty-
eight to forty-one percent of our mock jurors did believe. Buchanan
would call these jurors unreasonable. The alternative conclusion, of
course, is that these jurors were simply confused.

One might argue that mock jurors, not being real jurors, pay
comparatively less attention to sentencing instructions. But data from

of inflicting the penalty of death.” (citation omitted)); see also McKoy v. North Carolina,
494 U.S. 433, 444 (1990) (concluding that the state’s “unanimity requirement impermissi-
bly limit{ed] jurors’ consideration of mitigating evidence and hence is contrary to our
decision in Mills”); Mills v. Maryland, 486 U.S. 367, 384 (1988) (“Under our cases, the
sentencer must be permitted to consider all mitigating evidence.”); Hitchcock v. Dugger,
481 U.S. 393, 398-99 (1987) (holding that sentencing judge’s refusal “to consider{ ] evi-
dence of nonstatutory mitigating circumstances . . . did not comport with the requirements
of Skipper v. South Carolina, Eddings v. Oklahoma, and Lockett v. Ohio” (citations omitted));
Skipper v. South Carolina, 476 U.S. 1, 4 (1986) (“The sentencer may not refuse to consider
or be precluded from considering any relevant mitigating evidence.” (internal quotation
marks and citation omitted)); Eddings v. Oklahoma, 455 U.S. 104, 113-14 (1982) (“Just as
the State may not by statute preclude the sentencer from considering any mitigating factor,
neither may the sentencer refuse to consider, as a matter of law, any relevant mitigating
evidence.”); Lockett v. Ohio, 438 U.S. 586, 605 (1978) (plurality opinion) (“[A]n individu-
alized decision is essential in capital cases.”).
85  See Buchanan v. Angelone, 522 U.S. 269, 278-79 (1998).
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