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ARTICLES

THE EMOTIONAL ECONOMY
OF CAPITAL SENTENCING

STEPHEN P. GARVEY "*

What influences the emotional responses a juror has toward a capital defendant?
Do a juror's emotions affect how she votes? The prevailing wisdom claims that
several features of the capital-trial penalty phase create emotional distance between
jurors and defendants, which in turn increases the likelihood of a death sentence.
In this Article, Professor Garvey surveys the emotional economy of capital sentenc-
ing, examining these questions and scrtinizing the prevailing wisdom.

INTRODUCTION

The theory is simple. When a juror empathizes with a capital de-
fendant, she is less likely to condemn him to death and more likely to
sentence him to life imprisonment. But the capital sentencing process
systematically distances jurors from defendants, making empathy diffi-
cult, if not impossible. The result is a disproportionate number of
death sentences. That's the theory. It's also the prevailing wisdom, at
least in academic circles.'

* Associate Professor of Law, Cornell University. B.A., Colgate University, 1987;
M.Phil., Oxford University, 1989; J.D., Yale University, 1992. E-mail:
<garvey@law.mail.cornell.edu>.
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Johnson, and Carolyn Lee for helpful comments. Supplementary funding was provided by
the Cornell Law School and the former South Carolina Death Penalty Resource Center.
Any opinions, findings, and conclusions or recommendations expressed are the author's
and do not necessarily reflect the views of the National Science Foundation.

1 I take the following statement to be typical:
To ensure its viability, the system of death sentencing in the United States
depends on the creation of an extraordinary set of psychological conditions.
These conditions must prevail in capital trials to facilitate or somehow "en-
able" the participation of ordinary people in a potentially deadly course of
action. Since, under typical circumstances, a group of twelve law-abiding per-
sons would not calmly, rationally, and seriously discuss the killing of another,
or decide that the person in question should die and then take actions to bring
about that death, this unique set of conditions is crucial to allow the death-
sentencing process to go forward.

Craig Haney, Violence and the Capital Jury: Mechanisms of Moral Disengagement and
the Impulse to Condemn to Death, 49 Stan. L. Rev. 1447, 1447-48 (1997). Haney goes on
to "discuss[ ] the legal and psychological mechanisms that are employed in death penalty
law and trial practice to bridge the gulf between deep-seated inhibitions of capital jurors
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But is it true? Does empathy really mean life? And what about
the darker emotions a juror may experience during the course of the
penalty phase, like anger or fear? Do they mean death?

I attempt here to answer these questions. More generally, I de-
scribe and analyze what might be called the emotional economy of
capital sentencing. Academic proposals to reform the rules that con-
stitute and regulate capital sentencing are never-ending.2 Indeed,
some of these proposals even approach the problem as one of achiev-
ing a form of optimal emotional regulation. 3 But before we change a
regulatory framework we ought to know as much as we can about the
economy it regulates.

The answers I offer are based on data gathered as part of the
Capital Jury Project (CJP), a nationwide effort to improve our under-
standing of how jurors decide capital cases 4 In interviews lasting

against hurting others and state-sanctioned violence of the most profound sort." Id. at
1448. I examine some but not all of the mechanisms Haney discusses.

2 See, e.g., Phyllis L. Crocker, Concepts of Culpability and Deathworthiness: Differ-
entiating Between Guilt and Punishment in Death Penalty Cases, 66 Fordham L Rev. 21,
84-85 (1997) (emphasizing distinction between guilt-phase concept of culpability and pen-
alty-phase concept of deathworthiness and proposing jury instructions based upon that dis-
tinction); Stephen P. Garvey, "As the Gentle Rain from Heaven": Mercy in Capital
Sentencing, 81 Cornell L. Rev. 989, 1016-17 (1996) (arguing that capital sentencing should
occur in two steps, with jury first deciding whether death is deserved and second whether
to grant or withhold mercy); Joseph L. Hoffmann, Where's the Buck?-Juror Mispercep-
tion of Sentencing Responsibility in Death Penalty Cases, 70 Ind. LJ. 1137, 1158 (1995)
(arguing that "death penalty jurors should be told-in strong, unequivocal language-
that... they simply cannot pass off the responsibility for the sentencing to anybody else");
Scott W. Howe, The Failed Case for Eighth Amendment Regulation of the Capital-Sen-
tencing Trial, 146 U. Pa. L. Rev. 795,862 (1998) (arguing that "proper domain of the Court
lies in drawing categorical lines defining relatively precisely which offenders are death-
eligible"); Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts: Reflections on
Two Decades of Constitutional Regulation of Capital Punishment, 109 Harv. L Rev. 355,
414-26 (1995) (examining two approaches to constitutional regulation of capital sentencing
that focus on stages of process other than jury's "moment of decision"); Jordan M. Steiker,
The Limits of Legal Language: Decisionmaking in Capital Cases, 94 Mich. L Rev. 2590,
2620-23 (1996) (proposing series of reforms designed "to ensure that states truly reserve
the death penalty for a more narrowed class of offenders and that the ultimate moral deci-
sion concerning the defendant's desert is made in a separate proceeding by sentencers fully
informed of the scope and significance of their decisionmaking power").

3 See, e.g., Samuel H. Pillsbury, Emotional Justice: Moralizing the Passions of Crimi-
nal Punishment, 74 Cornell L. Rev. 655, 658 (1989) (arguing that "Supreme Court has
made significant efforts to protect the Duror's] opportunity to empathize in its capital juris-
prudence, but has failed to see the need to affirmatively encourage sentencer empathy").

4 See Justice Research Ctr., Northeastern Univ., Juror Interview Instrument: National
Study of Juror Decision Making in Capital Cases (1997) [hereinafter CJP Study] (unpub-
lished document, on file with the New York University Law Review). For an overview of
the Capital Jury Project (CP), see William J. Bowers, The Capital Jury Project: Rationale,
Design, and Preview of Early Findings, 70 Ind. L.J. 1043 (1995).

Quantitative analyses of CJP data to date can be found in William J. Bowers et al.,
Foreclosed Impartiality in Capital Sentencing- Jurors' Predispositions, Guilt-Trial Experi-

Imaged with the Permission of N.Y.U. Law Review
HeinOnline -- 75 N.Y.U. L. Rev. 27 2000



NEW YORK UNIVERSITY LAW REVIEW

three to four hours, CJP researchers asked jurors who actually sat on
capital cases a wide range of questions using a semistructured inter-
view instrument.5 For example, participants were asked for their
thoughts and feelings about the defendant, 6 and about his victim.7

They were asked about their deliberations,8 and about the sentencing
instructions they received.9 All told, each interview generated over
750 variables. 10

I focus on the CJP's South Carolina segment, which has so far
yielded the most extensive set of data of all the states participating in
the CJP.11 The data set encompasses interviews with 187 jurors in

ence, and Premature Decision Making, 83 Cornell L. Rev. 1476 (1998) (multistate data);
William J. Bowers & Benjamin D. Steiner, Death by Default: An Empirical Demonstra-
tion of False and Forced Choices in Capital Sentencing, 77 Tex. L. Rev. 605 (1999) (multi-
state data); Theodore Eisenberg et al., But Was He Sorry? The Role of Remorse in
Capital Sentencing, 83 Cornell L. Rev. 1599 (1998) [hereinafter Eisenberg et al., Remorse]
(South Carolina data); Theodore Eisenberg et al., Jury Responsibility in Capital Sentenc-
ing: An Empirical Study, 44 Buff. L. Rev. 339 (1996) [hereinafter Eisenberg et al., Jury
Responsibility] (South Carolina data); Theodore Eisenberg & Martin T. Wells, Deadly
Confusion: Juror Instructions in Capital Cases, 79 Cornell L. Rev. 1 (1993) (South Caro-
lina data); Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What Do
Jurors Think?, 98 Colum. L. Rev. 1538 (1998) (South Carolina data); James Luginbuhi &
Julie Howe, Discretion in Capital Sentencing Instructions: Guided or Misguided?, 70 Ind.
L.J. 1161 (1995) (North Carolina data); Maria Sandys, Cross-Overs-Capital Jurors Who
Change Their Minds About the Punishment: A Litmus Test for Sentencing Guidelines, 70
Ind. L.J. 1183 (1995) (Kentucky data); Benjamin D. Steiner et al., Folk Knowledge as Legal
Action: Death Penalty Judgments and the Tenet of Early Release in a Culture of Mistrust
and Punitiveness, 33 L. & Soc'y Rev. 461 (1999) (multistate data); Scott E. Sundby, The
Capital Jury and Absolution: The Intersection of Trial Strategy, Remorse, and the Death
Penalty, 83 Cornell L. Rev. 1557 (1998) [hereinafter Sundby, Capital Jury] (California
data); Scott E. Sundby, The Jury as Critic: An Empirical Look at How Capital Juries Per-
ceive Expert and Lay Testimony, 83 Va. L. Rev. 1109 (1997) (California data).

Qualitative analyses of CJP data to date can be found in Hoffmann, supra note 2,
passim (Indiana data); Austin Sarat, Violence, Representation, and Responsibility in Capi-
tal Trials: The View from the Jury, 70 Ind. L.J. 1103 (1995) (Georgia data).

5 The instrument-a fifty-plus page questionnaire-includes both open-ended ques-
tions and questions to which the jurors were asked to choose among a selection of possible
responses.

6 See CJP Study, supra note 4, at 10-13.
7 See id. at 14-16.
8 See id. at 21-25, 32-36.
9 See id. at 49-51.

10 See id. app. at 1.
11 All data presented here are derived from the South Carolina segment of the CJP,

and are on file with the New York University Law Review. The CJP began collecting data
in 1990 with funding from the Law and Social Sciences Program of the National Science
Foundation. As of 1999, the CJP nationwide had gathered data from 916 jurors sitting in
257 cases from 11 states. See Bowers & Steiner, supra note 4, at 608 n.6; Steiner et al.,
supra note 4, at 474. Efforts to gain access to the multistate data set were unavailing. See
Letter from William J. Bowers, Principal Research Scientist, College of Criminal Justice,
Northeastern University, to Stephen P. Garvey, Associate Professor of Law, Cornell Uni-
versity (Mar. 22, 1999) (on file with the New York University Law Review).
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fifty-three cases tried in South Carolina between 1988 and 1997.12 The
CJP's goal was to interview four jurors from each case.13 Of the 187
jurors whose interviews yielded the data analyzed here, 100 sat on one
of the 28 cases that resulted in a death sentence, and 87 sat on one of
the 25 cases that resulted in a sentence of life imprisonment. 14

The CJP's interview methodology allows unique access to the
decisionmaking of capital jurors, but with that access come unique
limitations. First, the answers a juror gave may have been less than
forthright. His answers may have been the ones he believed the inter-
viewer wanted to hear, or the ones he thought were most socially ac-
ceptable, not the most honest or accurate ones.15 Second, a juror's
memory may have faded or changed between the time of the trial and
the time of the interview.16 Third, a juror may have been biased by
hindsight.17 For example, a juror may have said the defendant's crime
was especially brutal because he voted to sentence the defendant to
death, not because he really thought the crime was especially brutal.
Fourth, the data contain no independent assessment of the relevant

12 Data collection began in South Carolina following the enactment of the South Caro-
lina Omnibus Criminal Justice Improvements Act of 1986,1986 S.C. Acts 2955 (codified in
scattered sections of S.C. Code Ann. § 24 (Law. Co-op. 1976)). The 1986 Act changed the
standards of parole in capital cases and provided a natural starting point for the collection
of data. See id. at 2983 (changing parole eligibility for defendants convicted of capital
murder with aggravating circumstance, but not sentenced to death, from ineligibility for 20
years to ineligibility for 30 years). A later amendment to the South Carolina death penalty
statute provided that capital defendants not sentenced to death would be ineligible for
parole for life. See Act of June 7, 1995, No. 83, 1995 S.C. Acts 545, 557.

13 See Bowers, supra note 4, at 1081. Three to four (and in one case five) jurors were
interviewed in 46 of the 53 cases. Fewer than three jurors were interviewed in each of the
remaining seven cases.

14 Accounting for missing observations, the data set included 152 white jurors (82%),
33 black jurors (18%), 86 men (46%), and 100 women (54%).

15 See Valerie P. Hans, How Juries Decide Death: The Contributions of the Capital
Jury Project, 70 Ind. LJ. 1233, 1236 (1995) (discussing limitations of CJP's interview tech-
niques while stressing that interviews remain highly valuable). Jurors might also fail to
give the best or most articulate descriptions of their own thought processes. See id. at
1235. Psychologists who study emotions often rely on independent tests-e.g., physiologi-
cal changes and facial expressions-to gauge emotional responses, not self-reports. See
generally Robert Plutchik, The Psychology and Biology of Emotion 107-40 (1994) (describ-
ing methods of studying emotion through analysis of facial expressions and physiological
changes).

16 See Hans, supra note 15, at 1235-36. The longest delay between trial and interview
was approximately seven years; the shortest was approximately three months. Seventy-
four percent of the jurors said they remembered "hearing evidence about the defendant's
punishment" "very well," and 97% said they remembered it at least "fairly well." Eighty
percent of the jurors said they remembered "very well" the "jury deliberations about the
defendant's punishment," and 99% said they remembered the deliberations at least "fairly
well."

17 See id. at 1236.
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case characteristics. The only assessments we have are the impres-
sions of the jurors themselves.

Accordingly, the following results need to be interpreted and re-
lied upon with appropriate care. They provide revealing insights-
which at times confirm and at times challenge conventional wisdom-
but they are far from the last word on the subject. On the contrary, a
complete understanding of the dynamics of juror decisionmaking in
capital cases will come not only from what actual jurors themselves
have to say, but also from jury simulations,' 8 qualitative analyses, 19

and statistical studies in which researchers, not jurors, code the salient
characteristics of the case.20 Still, a good way to discover what capital
jurors themselves think is to ask them, which is precisely what the CJP
does.

With these limitations in mind, here is a brief glimpse at the re-
suits. 21 The emotional responses jurors have toward capital defen-
dants run the gamut from sympathy and pity at one extreme, to
disgust, anger, and fear at the other. These responses probably de-
pend more on each juror's individual emotional capacities and disposi-
tions, together with the evidence she sees and hears during the trial,
than on how well she understands the judge's instructions. The psy-
chology of the juror and the facts of the case seem to matter more
than the law. A juror's race, especially in combination with the defen-
dant's race, also appears to make a difference: Black jurors tend to
have more empathy for defendants than do white jurors, especially
(but not only) if the defendant is black as well.

18 See, e.g., Jane Goodman-Delahunty et al., Construing Motive in Videotaped Killings:
The Role of Jurors' Attitudes Toward the Death Penalty, 22 Law & Hum. Behav. 257, 269
(1998) (finding based on jury-simulation study that death-qualified jurors were among
other things more likely "to infer.., that the defendant would be a future threat to soci-
ety"); James Luginbuhl, Comprehension of Judges' Instructions in the Penalty Phase of a
Capital Trial, 16 Law & Hum. Behav. 203,214-16 (1992) (finding based on simulation study
that juror comprehension under new North Carolina instructions was better than under old
ones but also that new instructions "are not perfect").

19 See, e.g., Craig Haney et al., Deciding to Take a Life: Capital Juries, Sentencing
Instructions, and the Jurisprudence of Death, J. Soc. Issues, Summer 1994, at 149, 171
(finding "[s]everal major differences between the [Oregon and California] statutory
frameworks" based on in-depth interviews with samples of capital jurors from each state);
Sarat, supra note 4, at 1121-33 (using interviews with CJP jurors in one Georgia case to
"help[ ] us to understand how and why" capital jurors "cast the weight of citizenship on the
side of law's violence").

20 Cf. David C. Baldus et al., Racial Discrimination and the Death Penalty in the Post-
Furman Era: An Empirical and Legal Overview, with Recent Findings from Philadelphia,
83 Cornell L. Rev. 1638, 1670-71 (1998) (describing data sources from which independent
culpability indices were developed for use in multiple regression analyses of capital sen-
tencing in Philadelphia).

21 This synopsis is developed infra Parts II-IV.
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