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Helping Jurors Out: Post-Verdict Debriefing
for Jurors in Emotionally Disturbing Trialst

LEIGH B. BIENEN*

INTRODUCTION

Lawyers and judges sometimes forget that being a juror is a human
experience on a continuum with other human experiences. For many it is a
rewarding experience, for some it is frustrating, and for others, perhaps, it is
simply another experience, one that is a little different from the ordinary.
Being on a jury is also, of course, a legal event, structured by rules and
procedures, some of which are designed to distance all participants from what
would be their spontaneous human responses. Lawyers and judges tend to be
more concerned with the technical aspects of the experience than are
jurors-people for whom it is probably a relatively short and isolated episode,
unconnected to the rest of their lives. However, being a juror is an experience
people remember long after the trial, and it may be an emotionally disturbing
experience.

The more we learn about jurors, especially from jurors themselves, the more
we see that the process of arriving at a collective judgment involves
complicated interactions between emotions, experience, intelligence, and
character for both individuals and the group, interactions that probably cannot
and should not be disentangled. This is why we ask untrained jurors, rather
than professional judges or lawyers, to make the most troublesome judg-
ments-we want them to judge us first as individual human beings and then
as members of the society we all live in. And they do.

The practice of counseling or debriefing jurors by trained mental health
professionals is still in an experimental stage. Little research has been done,
and documentation of cases is sporadic.' Counseling has been ordered for
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1. The data included here are from a smattering of news articles, mostly in local papers or
specialized publications. The one law review note specifically on point primarily discusses a Carrollton,
Kentucky, case, probably the first reported debriefing of jurors. Maijorie 0. Dabbs, Note, Jury
Traumatization in High Profile Criminal Trials: A Case for Crisis Debriefing?, 16 LAW & PSYCHOL.
REV. 201 (1992). The debriefing was ordered by trial court judge Charles Satterwhite of the Fifteenth
Judicial Circuit in Kentucky after a highly publicized six-week trial resulting from the worst alcohol-
related traffic accident in U.S. history. An intoxicated driver of a pickup truck crashed into a church
school bus and killed 27 persons, most of them students. Id. Judge Satterwhite reported that he got the
idea of offering post-verdict counseling to jurors from an article he read during the trial about the
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jurors in very few cases, probably less than two or three dozen.2 The exact
number is impossible to determine since no national or state agency has yet
attempted to keep a centralized record of all cases in which juror debriefing
has occurred.

If professional assistance or counseling for jurors after exceptionally
disturbing or stressful trials becomes more widespread, the criminal justice
system will necessarily address some of the following questions: What kinds
of cases require debriefing? 3 Under what authority do courts call for such

debriefing of families of crime victims. He decided that the jurors, who he could see were visibly shaken
and emotionally distraught during the trial, would need similar assistance. On his own initiative, the
judge contacted professionals who had conducted psychological debriefing in other crisis situations. Id.
at 201-02.

2. Victoria Slind-Flor, In Grisly Trials: Counties Begin to Help Jurors Cope Afterward, NAT'L

L.J., Jan. 20, 1992, at 3 (referring to four cases in which debriefing of jurors after a traumatic trial had
occurred). The article did not refer to the Jeffrey Dahmer trial, as post-verdict counseling for the Dahmer
jurors took place after that article was published. A subsequent article in the Washington Post reported
that all jurors in the Dahmer case were offered counseling by mental health professionals after the trial.
All twelve plus two alternates accepted. The jurors in the Dahmer trial addressed the sanity of the
defendant, but did not consider guilt or innocence or the imposition of the death penalty. Kate D. Rauch,
After the Verdict: Healing Jurors Who Have Been Traumatized by Violent Testimony, WASH. POST, Apr.
14, 1992, at 10. For further discussion of the Dahmer case, see Samuel R. Gross, The Romance of
Revenge, 13 STUD. L. POL. SOC. (forthcoming 1993). See also Julie Emery & Sally Macdonald, As
Pawlyk Heads to Prison, Jurors Cope with Trial's Toll, SEATrLE' TIMES, Aug. 13, 1991, at Cl; Julie
Emery, 'Jurors Are Victims Too '--Those Who Decided Pawlyk's Fate Get Help to Cope with the Scars,
SEATTLE TIMEs, Aug. 9, 1991, at Al (noting that the Pawlyk case was reported to be the first case in
Washington to provide juror debriefing). Fbr details of the Carrollton debriefing, see Theodore B.
Feldmann & Roger A. Bell, Crisis Debriefing of a Jury After a Murder Trial, 42 HOSP. & COMMUNITY
PSYCHIATRY 79 (1991). The results of a follow-up study 18 months later is reported in Roger A. Bell
& Theodore B. Feldmann, Crisis Debriefing of Juries: A Follow-Up, AM. J. PREVENTIVE PSYCHIATRY
AND NEUROLOGY, Fall 1992, at 55. A subsequent paper reports the experience of jurors in three
unusually stressful murder trials, one of which was the Jeffrey Dahmer trial in Milwaukee, Wisconsin.
Roger A. Bell et al., Stress in Jurors: A Challenge for the Legal and Mental Health Systems (Spring
1992) (Invited Paper for the Journal of the American Board of Trial Advocates) (copy on file with the
Indiana Law Journal). The judge in the Dahmer trial agreed to let Bell's team offer debriefing after they
offered to train local professionals. The trial was less stressful than it might otherwise have been because
the attorneys agreed not to offer graphic evidence. Nonetheless, the high-profile nature of the trial, the
relentless media attention, the three weeks of sequestration, and the sheer number of murders made the
trial emotionally difficult for jurors. The judge later commented, "They really struggled .... [T]hey
were separated from their families for three weeks; that was the meaningful stress." Rauch, supra, at
11. The Dahmer trial was the first in Wisconsin to offer jury debriefing. Id.

3. While the definition of an emotionally disturbing or stressful case is not precise, most judges
recognize such cases when they confront them. The courtroom personnel, as well as the jurors, will be
distressed by aspects of the case. There may be additional aggravating circumstances, such as the
sequestering or shielding of jurors, or a great deal of distraction and attention from the media, or the
possibility of threats to the jurors or judge. Most of the cases discussed in this Essay involved evidence
introduced in criminal trials that was particularly disturbing to jurors, but a trial could produce stress
and anxiety for other reasons. See TIMOTHY R. MURPHY Er AL., A MANUAL FOR MANAGING
NOTORIOUS CASES (National Center for State Courts 1992).
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counseling? What training and expertise should the people who provide such
assistance have? How do trial court judges or administrators find expert
assistance or arrange for the training of personnel in their jurisdiction? Is
there any role for assistance to jurors during the deliberation process? Could
the fact of post-verdict counseling have an effect upon the validity of a
verdict? Who pays the costs for professional counseling of jurors? Is juror
debriefing effective or necessary? Should debriefing be offered more routinely
in the future?

This Essay includes information and commentary relevant to these
questions. My own experience and observations are based upon research I
have conducted on homicide and capital trials in New Jersey over the past
decade;4 discussions with researchers conducting interviews with capital
jurors in several states under the auspices of a National Science Foundation
Project5 designed to study alternative models of juror decision making under
different types of capital statutes;' informal interviews with people who have
been involved in providing post-verdict debriefing, developing therapeutic

4. From 1985-1991, 1 supervised the research and data collection for the Public Defender Homicide
Study, an interview study of defense attorneys and others involved in homicide cases in New Jersey
since the reimposition of capital punishment in the state. The results of this research are reported in
Leigh B. Bienen et al., The Reimposition of Capital Punishment in New Jersey: The Role of
Prosecutorial Discretion, 41 RtrrGERs L. REv. 27 (1988) [hereinafter Prosecutorial Discretion], and
Leigh B. Bienen et al., The Reimposition of Capital Punishment in New Jersey: Felony Murder Cases,
54 ALBANY L. REv. 709 (1990). The research of the Public Defender Homicide Study was subsequently
incorporated within the New Jersey Proportionality Review Project. For a history of the Proportionality
Review Project in New Jersey, see State v. Marshall, 613 A.2d 1059 (N.J. 1992).

5. William J. Bowers, Capital Jury Project, Models of Decision Making Among Sentencing Jurors,
NSF SES-9013252, (National Science Foundation Law and Social Science Program 1993). William J.
Bowers of the College of Criminal Justice at Northeastern University in Boston is the principal
investigator on the project. The project was begun in 1990 and, to date, project staff have interviewed
jurors in 12 states: Virginia, Indiana, North Carolina, South Carolina, Texas, Tennessee, Kentucky,
Georgia, Pennsylvania, Louisiana, California, and Florida.

6. In each state, 30 capital trials are identified, with a balance of life and death outcomes at the
penalty phase. Interdisciplinary teams of lawyers, psychologists, and others identify jurors and request
permission to interview them, often with the assistance of the trial court judge. In all states, the
interviews are in-person interviews, using the same data collection instrument. A total of 135 capital
jurors are interviewed in each state. Interviews with each juror last three or four hours. The comments
from jurors quoted in this paper with the permission of the Capital Jury Project (CJP) are from two
presentations: William J. Bowers et al., In Their Own Words: How Capital Jurors Explain Their Life
or Death Sentencing Decisions (May 26, 1992) (Capital Jury Project Working Paper No. 6) [hereinafter
CJP Working Paper No. 6] (copy on file with the Indiana Law Journal) and William J. Bowers et al.,
In Their Own Words: How Capital Jurors Explain Their Life or Death Sentencing Decisions (Nov. 7,
1992) (Capital Jury Project Working Paper No. 7) [hereinafter CJP Working Paper No. 7] (copy on file
with the Indiana Law Journal). The papers by Maria Sandys, infra note 21, and Joseph Hoffman, infra
note 25, are also part of this Project.
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models, or conducting research in analogous situations;7 and discussions with
judges and court administrators.8

I. THE PRESENT SITUATION

Members of the judiciary seem to be persuaded that post-verdict counseling
could be helpful to jurors, but some judges are worried that the process could
jeopardize verdicts or otherwise interfere with the criminal process or break
down the traditional demarcations between actors in the criminal justice
system. Judges who have had direct experience with the debriefing of jurors
are more enthusiastic than those who have not.9 The impetus to call for
counseling or some sort of professional assistance for jurors arises when
judges see that jurors are visibly under stress or emotionally disturbed.'0 In
one case, the jurors independently contacted the judge after the verdict and
requested assistance."1 Many judges have paternal feelings towards jurors,

7. Telephone interview with Professor Roger A. Bell, Department of Psychiatry and Behavioral
Sciences, University of Louisville School of Medicine, Louisville, Ky. (Dec. 11, 1992); telephone
interview with Fred Lanceley, Special Operations and Research of the Federal Bureau of Investigation,
FBI Academy, Quantico, Va. (Dec. 14, 1992); telephone interview with Cessie Alfonso, Litigation
Specialist, Alfonso Associates, Jersey City, N.J., a forensic social worker specializing in mitigation
investigation in death penalty cases (Dec. 28, 1992); telephone interview with Terence M. Keane, Ph.D.,
Director of the National Center for Post Traumatic Stress Disorder, Boston V.A. Medical Center, Boston,
Mass. (Dec. 17, 1992).

8. Administrators of state supreme courts in several states have addressed the issue. It has also
been discussed at the National Judicial College. If the practice continues, it is likely that some general
guidelines will be set in the future. Several national institutions are interested in the issue. Telephone
interview with G. Thomas Munsterman, Director, Center for Jury Studies, National Center for State
Courts, Arlington, Va. (Dec. 15, 1992).

9. In Santa Clara County, California, for example, post-verdict counseling has been ordered five
times; four of these were capital murder cases and the fifth case was a child sexual abuse case. One
judge initially ordered the counseling in a two defendant/two victim capital murder trial that lasted five
months and resulted in the imposition of a death sentence. The counselor was a mental health counselor
who worked for the county and had experience with counseling family members and witnesses of a
massacre in a school yard. The judge thought counseling was necessary because the jurors had been
through an abnormal event that they could not discuss with others for the duration of the trial. The
single group-counseling session, lasting about three hours, took place in the courthouse soon after the
verdict. Counselers in the session told the jurors what they might expect in terms of a normal reaction
to an abnormal event. If any jurors requested follow-up, it was made available to them. The jurors were
very appreciative, even those who initially thought they did not need assistance. Telephone interview
with Judge Hugh Mullin III, Superior Court, Santa Clara, Cal. (Dec. 16, 1992).

10. "'We were forced to view evidence that nothing in your life prepares you for,' said one
juror.... The juror said she had vomited after several court sessions and experienced nightmares and
unexplained crying." Katherine Bishop, When a Jury Hears Details Too Gruesome to Bear, N.Y. TIMES,
Jan. 31, 1992, at B7.

11. Judge Jim Bates reported that the jurors who continued to be disturbed by the evidence in the
Pawlyk case independently contacted him after the verdict and asked for his help. The judge himself
had been feeling some of the same symptoms of post-traumatic stress, and he identified counselors and
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and jurors often return respect to the judges. 12 Some judges express the view
that being a juror in a traumatic or stressful case is a thankless task, and if
they can make the experience less painful for jurors, then they have an
obligation to do so. Some judges are so convinced of the efficacy of the
process that they routinely order post-verdict debriefing in certain kinds of
cases. 13

When judges order post-verdict debriefing, they typically do so as a matter
of individual discretion. One or two judicial administrative agencies have
become involved in arranging post-verdict debriefing.'4 Such counseling is
likely to be ordered more routinely in the future, if only because the judges
who have tried it believe it to have been effective and want to continue to
offer it.'5 The reasons why it will be ordered may have less to do with

set up a session for the jurors after sentencing. His office contacted all jurors, and they all attended. The
judge and his law clerk also attended the debriefing session, which was conducted with the consent of
both trial attorneys. Interview with Judge Jim Bates, King County Courthouse, Seattle, Wash. (Mar. 16,
1993) [hereinafter Bates Interview].

12. "I thought the judge ... was very impressive .... [S]he explained thoroughly how things
would not make sense to you and how eventually as it was summarized it would all start to fall into
place." CJP Working Paper No. 6, supra note 6, at 1.

13. Judge Mullin coinmented that if the county had not had a mental health professional available
on staff, he would have hired a therapist from private practice. After his positive experience, two
additional judges in that county have ordered post-verdict counseling in other difficult cases. Judge
Mullin felt the counseling was so effective that it should be offered to any juror who wants it in the
appropriate case. Telephone interview with Judge Mullin, supra note 9.

14. The Administrative Office of the Courts in Kentucky hired Dr. Roger Bell, professor of
psychiatry at the University of Louisville School of Medicine as a consultant and arranged for post-
verdict counseling subsequent to its initial use in the Carrollton, Kentucky, school bus case. Telephone
interview with Beverly M. Doyle, Kentucky Administrative Office of the Courts, Lexington, Ky. (Dec.
17, 1992). The Supreme Court of Wisconsin arranged for Dr. Bell to do a training session for their staff,
and Dr. Bell met with the jury in the Jeffrey Dahmer case, although not in a formal post-verdict
debriefing session. The Office of the Administrator of the Courts in Washington addressed the issue in
its 1991 Report of the Courts of Washington. Robert L. Harris & Charlene M. Hiss, Helping Jurors
Cope with Trauma: The Dodd Case, in 1991 REPORT OF THE COURTS OF WASHINGTON Ch. 1, at 13;
see also MURPHY ET AL, supra note 3, at 79-81 (1991) (discussing briefly the Carrollton and Dodd
cases and the possibility of post-verdict counseling for jurors generally).

15. According to Harris and Hiss:
Preparing staff and jurors for the stress of such testimony [concerning the sexual abuse
and murder of three young children in a capital case] and the constant media pressure was
one of my major concerns. The National Judicial College's course on managing death
penalty cases had pointed out the need for dealing with jurors' stress, and this was one
of the first cases in Washington where extensive stress-management techniques were put
to the test... In the Dodd case, we offered all the jurors and alternates the opportunity
to return on the Monday following the verdict and gave them the opportunity to express
their feelings with a psychiatric services crisis worker from the Southwest Washington
Hospital. This was vital since they had listened to some very ugly evidence in a short
period of time and were not allowed to talk about it until they began deliberation. Every
juror came to the session.... In all, the techniques we used were successful in
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measurable therapeutic results than with the emotional dynamics of the
criminal justice process: judges see jurors in their courtrooms crying or
visibly upset. 6 Some judges have expressed the view that jurors are
generally undercompensated for their services or badly treated, 7 and perhaps
these sentiments make judges welcome the opportunity to offer support and
some recompense to jurors. When the judge decides to order counseling, it is
administratively easy to arrange, especially if it has already been done once
in that trial jurisdiction. Some judges request debriefing only after consulting
with trial counsel and hearing no objections from them. 8

Behavioral evidence and the statements of jurors themselves' 9 suggest that
many jurors are disturbed by the experience of serving on a jury,2" especially
in capital cases.2' Jurors welcome the opportunity to talk about their
experiences, whether in the context of a court-sponsored debriefing or
counseling session or in other post-verdict interviews.22 And if the scattered

minimizing jurors' trauma and helping them deal with the long-term impact of the horrors
they saw and heard.

Harris & Hiss, supra note 14, ch. 1, at 13.
16. See Dabbs, supra note 1, at 201 (quoting Judge Satterwhite).
17. The state of Washington surveyed 830 jurors in 16 counties to determine reasons for the low

turnout for jury service. Interference with work, loss of income, and meager pay for jurors were
frequently cited as problems. In response to this information, Washington State raised the minimum fee
for jurors. Gil Austin, Studies and Legislation Change Washington Jury Practices, 1991 REPORT OF THE
COURTS OF WASHINGTON, supra note 14, ch. 1, at 11.

18. Before ordering a debriefing session with the jurors in the Pawlyk trial, Judge Jim Bates
consulted both trial counsel and was assured that they had no objections to the debriefing. Bates
Interview, supra note I I.

19. In the words of one observer
I found myself close to tears during the victim's testimony, hearing of her life, her
activities as a crack addict, forced to examine, with the other jurors, her slightly
disfigured left eyelid-the claim of the prosecution being that the woman had suffered
permanent damage as a result of the beating. And what irony-the woman had her right
arm in a sling, and a badly bruised face, from what was apparently a very recent beating,
unrelated to the case being tried.

Joyce Carol Oates, I The Juror, 5 WITNESS 9, 16 (1991).
20. "Many jurors suffered intense psychological symptoms during the trial. There were

gastrointestinal sensations of nausea, uneasy stomach, and stomach in a knot, and cardiovascular
symptoms of intense palpitation and faintness. Shakiness, headaches, trembling, feelings of nervousness,
fatigue, anxiety, weight change and sleeplessness were common." Stanley M. Kaplan, Death, So Say
We All, PSYCHOL. TODAY, July 1985, at 48, 51.

21. See, e.g., Maria Sandys, The Life or Death Decisions of Capital Jurors: Preliminary Findings
from Kentucky (Nov. 22, 1991) (paper presented at the Annual Meeting of the American Society of
Criminology, San Francisco, Cal.) (copy on file with the Indiana Law Journal). "A majority of the
respondents found the experience of serving on a capital case emotionally upsetting (62%, N = 18), and
22% (N = 6) of the jurors experienced difficulties sleeping after the trial." Id. at 4.

22. Members of the Capital Jury Project research team are often surprised that the jurors are not
only willing but eager to talk to them. Some of the interviews with jurors last far longer than the three
hours allotted. Many jurors report that this is the first time that someone has been interested in listening
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