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Important Questions:

· What are the causes of action?

· Who has the burden of proof?

· What are the CPA’s defenses?

· What are the potential penalties or damages?

I. COMMON LAW:


· Contracts:

· Cause of action: Breach of contract

· Plaintiff must prove:

· Existence of contract

· Failure of the defendant to perform (breach)

· Client suffered damage as a result of the breach

· Penalty

· Client can offset damages/loss against CPA’s compensation

· No punitive damages against breach

· CPA’s defenses:

· Due care and compliance

· Not proximate cause

· Lack of privity

· Financial statements not misleading

· Audit was in conformance with generally accepted auditing standards

· Important points

· Contributory negligence is no defense unless it contributed to CPA’s failure to perform

· CPA has no duty to discover fraud except when

· Negligence prevents discovery

· CPA fails to exercise due care in case of special purpose defalcation audits

· Torts:

· Causes of action:

· Ordinary negligence

· Gross negligence (Constructive fraud)

· Fraud

· Plaintiff must prove

· Information is supplied for the guidance of the third party

· Information is justifiably relied upon

· In a transaction of the type in which the CPA’s representations are intended to have an effect

· CPA’s defenses:

· Due care and compliance

· Not proximate cause

· Demonstrate that the financial statements are not misleading

· Audit was in conformance with generally accepted auditing standards

· Important points:

· Lack of privity is no defense


II. STATUTE LAWS:

· Securities Act, 1933

· Civil liability (§11)

· Cause of action: Registration statement contains: untrue statement of material fact or omits to state a material fact required to be stated or necessary to make the financial statements not misleading

· Plaintiff (any purchaser) must prove:

· Damages sustained

· Material misstatements/omissions exist

· CPA’s defenses:

· Due diligence

· Lack of causation

· Plaintiff knew

· Misstatements not material

· Plaintiff did not purchase the securities

· Statute of limitations

· No need to prove negligence, fraud, reliance or privity


· Criminal liability (§17, 24)
· Cause of action: 

· Making false statements

· Failure to give material information

· Failure to comply with 1933 Act

· Penalty:

· Fine up to $10,000 or imprisoned not more than five years, or both.

· CPA’s defenses:

· Due diligence

· Lack of causation


· Securities & Exchange Act, 1934

· Civil liability (§10, Rule 10b-5)
eg., Hochfelder v. Ernst
· Cause of action:

· To employ any device to defraud

· Make untrue statement of material fact or omit material fact

· Engage in act, practice, or course of business to commit fraud or deceit in connection with the purchase or sale of security

· Plaintiff must prove:

· Damages sustained

· Material misstatement/omission

· Reliance

· Scienter

· Important points:

· Ordinary negligence can not prevail

· Fraud on the market can be an adequate basis for recovery

· CPA’s defenses:

· Acted in good faith without knowledge of the misleading statement. The good faith test is viewed as equivalent to no greater than ordinary negligence

· Civil liability (§18)

· Cause of action:

· Unlawful to make false or misleading statement with respect to a material statement unless done in good faith

· Criminal liability (§32)
